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The concept of recovering legal costs 
from another party to a transaction or 
dispute will not be new to any legal 
practitioner. An avenue which may not 
always be considered, however, is the 
recovery of costs for work performed by 
lawyers who practise in-house.

Recovery of costs, will of course, always 
depend on the existence of a legal 
basis for that recovery – be it success 
in litigation or by a party’s agreement to 
pay another party’s legal costs as part of 
a commercial negotiation, for example; 
this article will not attempt to examine 
all the situations in which the prospect 
of costs recovery can arise. Where, 
however, there are prima facie grounds 
for recouping legal costs, the fact that 
the party seeking costs obtained legal 
assistance not from an external law firm 
or the independent bar, but from a legal 
practitioner employed by that party, will 
not be a barrier to recovery.

Commonwealth Bank of Australia V 
Hattersley & Anor

A leading case on the recovery of costs 
for in-house legal work is the New 
South Wales Supreme Court decision 
in Commonwealth Bank of Australia v 
Hattersley & Anor1 (Hattersley).

The circumstances giving rise to 
Hattersley began with the Commonwealth 
Bank of Australia (CBA) successfully 
defending proceedings brought against 
it in the Local Court of Sydney. The 
CBA consequently obtained a costs 
order in its favour. Where the facts 
become of interest for present purposes 
is that the solicitor on the record for 
the CBA and the solicitor with general 
control of the proceedings in the Local 
Court proceedings were both salaried 
employees of CBA – that is, in-house 
lawyers.

A Costs Assessor was appointed, and 
the CBA put forward a bill of costs based 
on a District Court scale often used when 
assessing costs awarded by the Local 
Court. In a letter which ultimately led to 
the CBA seeking relief in the Supreme 
Court, the Costs Assessor stated that he 
was not prepared to proceed on the basis 
of the District Court scale. He observed 

that party and party costs are costs in the 
nature of an indemnity. By charging out 
an in-house solicitor’s time at the scale 
rate of $200 per hour, he reasoned, CBA 
would derive a significant monetary profit.

The Costs Assessor therefore requested 
CBA to calculate and advise of the cost 
of the solicitor’s time to CBA as a salaried 
employee of CBA, expressed in units 
of 1 hour. It was suggested that CBA 
might commence its calculation by taking 
the solicitor’s annual gross salary and 
adding to that ‘appropriate amounts for 
workers’ compensation, sick leave and 
other leave, holiday pay, long service 
leave and suchlike’, as well as possibly 
also components of CBA’s infrastructure 
applicable to the solicitor’s employment.

The matter went to the Supreme Court, 
where the CBA successfully objected 
to the Cost Assessor’s method of 
assessment.

The court cited a line of authorities 
dating back to the 1849 decision of The 
Attorney-General v Shillibeer2 which have 
accepted the general appropriateness 
of treating the work of an employed 
lawyer on the same basis as that of an 
independent lawyer, observing:

In a case where an employed solicitor 
is involved, the traditional approach 
has been to award costs on a basis 
comparable to the costs which would 
have been incurred and allowed on 
taxation had an independent solicitor 
been engaged. The assumption has 
been made that, in an ordinary case, 
the indemnity principle will not be 
infringed by taking this approach.3 

Amongst the cases cited was the WA 
Supreme Court case of Bank of Western 
Australia Ltd v O’Neill (O’Neill)4 in which 
it was held that the Bank of Western 
Australia’s bill of costs in that case, 
containing costs pertaining to work by 
an in-house lawyer, should have been 
taxed on the same basis as a bill of costs 
rendered by a certificated practitioner 
not employed by the Bank. In taking 
this approach the court was content to 
disregard the possibility that the Bank 
would profit from the taxation.

The court in Hattersley identified a point 
of principle enunciated in the cited 
cases, being that ‘employed solicitors 
are not to be treated as second-class 
professionals’.5 In the court’s view: 

Practitioners who choose to carry on 
their profession as an employee of 
the Crown, of a statutory authority 
or of a corporation are entitled to 
have their work assessed on the 
same basis as that of independent 
solicitors exercising comparable skills 
in the performance of comparable 
work. It is not the manner in which 
the practitioner carries on his or her 
profession which counts, it is the 
nature of the work, the time spent 
and the skill, care and responsibility 
involved.6

The observation was also made that there 
may be some taxations where it would be 
appropriate to investigate the actual cost 
of an in-house lawyer’s services to their 
employer, so as to avoid infringement 
of the principle of indemnity. However, 
the court cautioned that such a task 
should not be undertaken without a ‘good 
and sufficient cause’ as the principle of 
indemnity is one which must be applied 
‘flexibly and reasonably’.7 

It was held that in Hattersley, the task 
of assessing the actual cost of the 
litigation to the CBA (that is, the approach 
requested by the Costs Assessor) would 
be very difficult, long and expensive, 
and likely to introduced unwarranted 
complexities into the taxation of costs.8 
As such, the Costs Assessor was found to 
have erred in favouring that approach. 

calculatioN of actual coStS 
iNcurreD By aN iN-houSe 
lawyer’S emPloyer

Cases involving costs orders in respect of 
in-house legal services are of themselves 
not particularly common. Rarer still are 
cases in which courts awarding costs for 
in-house legal services have diverged 
from the ‘traditional’ approach described 
in Hattersley, preferring the more difficult 
exercise of quantifying costs awards by 
calculating the actual cost of the in-house 
lawyer’s services to their employer. One 

Not second class professionals: 
Recovery of costs for in-house legal services



31

such example is Environment Protection 
Authority v Taylor Woodrow (Australia) Pty 
Ltd (No 2)9 (Taylor Woodrow). 

In Taylor Woodrow the Environmental 
Protection Authority (EPA) successfully 
prosecuted a defendant in the NSW Land 
and Environment Court. Counsel for the 
defendant acknowledged that the EPA 
was entitled to its costs, and conceded 
that the defendant ought to compensate 
the EPA for the cost of employing 
counsel. The defendant’s counsel took 
issue, however, with the inclusion in the 
EPA’s bill of costs of a charge for the 
services of the EPA’s in-house solicitor. 

The court accepted the defendant’s 
submission, holding it both ‘possible 
and appropriate’ that a costs order be 
measured to include ‘only that portion 
of [the EPA’s in-house solicitor’s] salary 
which was effectively expended on these 
proceedings in addition to overheads for 
the cost of maintenance of premises, legal 
support staff, photocopying and the like’. 
The court chose to carefully scrutinise 
the EPA’s bill of costs out of a policy 
concern that the EPA would make money 
out of its litigation, describing a trend 
of ‘considerable judicial unease relating 
to the possibility that a party receiving 
costs for the legal services of its in-house 
solicitors might profit from litigation 
…’. The court reasoned that it was not 
impossible to work out an approximation 
of what the EPA had actually outlaid in the 
proceedings, observing that ‘Courts are 
constantly involved in difficult calculations 
by which a reasonable or representative 
sum must be arrived at by way of costs or 
damages and the like’. 

The value of Taylor Woodrow to the 
present discussion, it is suggested, does 
not lie in its support for a non-traditional 
(ie non-Hattersley) approach to awarding 
costs. Rather, the case demonstrates that 
even where the quantum of costs may be 
in issue, the principle that costs may be 
recovered for legal services delivered in-
house appears well recognised. 

imPlicatioNS aND further iSSueS

From the case law, the following 
propositions may be extracted:

1. In a situation where recovery of one 
party’s legal costs from another 
is appropriate, the fact that the 
party seeking costs was legally 
represented by an in-house lawyer is 
not a bar to recovery.

2. When quantifying costs recoverable 
by a party represented by their 
in-house lawyer, the traditional and 
well-accepted approach is to treat 
the work of that lawyer on the same 
basis as that of an external lawyer. 
Ordinarily, this will not infringe the 
indemnity principle. Hattersley 

remains good authority,10 as does 
the WA Supreme Court’s iteration of 
equivalent principles in O’Neill.

3. There can be cases in which it 
is appropriate to go through the 
complex task of calculating the 
actual cost of in-house legal services 
to an organisation, by taking into 
account a suitable portion of the 
in-house solicitor’s salary as well 
as overheads. This possibility is 
left open even in Hattersley. It is a 
method, however, that should not 
be the norm; and if applied should 
be justified by a ‘good and sufficient 
cause’. 

It is hoped that this article will simply 
alert or remind in-house lawyers that their 
professional skill is recognised and can 
be measured at law, and is capable of 
being ascribed a monetary value.

Recovery of in-house legal costs will 
inevitably be fact-specific, however, and 
it seems that certain issues remain. For 
example:

• The cases cited in this article 
involved costs of litigation. In a non-
litigious setting, recovery of in-house 
legal costs could be potentially 
complicated by the fact there is no 
bill of costs or taxation process. This 
is significant in that most in-house 
legal work is probably non-litigious.

• A typical situation for in-house 
lawyers would be the negotiation 
and preparation of a commercial 
document which requires one party 
to pay the other party’s ‘reasonable 
legal costs’. If an organisation is 
not expressly charged or billed for 
its own in-house lawyers’ time, this 
raises the question of how much 
to recoup from another party. It 
is suggested by this author that it 
would be a logical extension of the 

traditional (Hattersley) approach to 
start by looking to an appropriate 
scale of costs – in WA, the Legal 
Practitioners (Solicitors Costs) Report 
2013, for instance.

• A practical difficulty could arise in the 
application of any scale that operates 
based on an hourly rate, the difficulty 
being that most in-house lawyers 
do not record time in the same way 
as lawyers practising externally. 
In Hattersley it was conceded by 
Counsel for the CBA that the Costs 
Assessor was entitled, if he so 
wished, to request that CBA’s bill 
of costs be drawn up specifying the 
time spent on the litigation and the 
amount claimed in respect of each 
item of work. 

coNcluSioN

There exists a sufficient body of case 
law to support employers of in-house 
lawyers, should they seek to recover 
costs for work carried out by their lawyers 
in appropriate matters. This may be an 
attractive proposition for organisations 
with in-house legal teams – despite 
certain difficulties which may arise when 
quantifying in-house legal costs. It offers 
not only a prospect of reduced external 
legal spends, but also the opportunity 
to actually recoup some of the cost of 
having legal services provided in-house.
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