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1 About the Community Legal Centres Association (WA) Inc 

The Community Legal Centres Association of WA (CLCA) is the peak organisation 
representing 28 Community Legal Centres (CLCs) operating in Western Australia.   

The Association is committed to ensuring West Australians have access and equity to 
legal services.  This commitment is based upon principles of human rights, justice and 
building a civil society particularly for disadvantaged members of the community. 

CLCs are community based organisations providing free or low cost legal services to 
community members who would otherwise not be able to access justice.  Some CLCs 
provide general community legal services for people living in a geographic are, either in 
the metropolitan area or in regional and remote areas.  Other CLCs provide specialist 
services for clients in specific areas for example, mental health, tenancy, women, young 
people immigration and credit and debt issues. 

CLC services include information and advice, legal case work and minor assistance, 
presentation and advocacy, community legal education and work with governments to 
improve access to the law ensuring the human rights of community members are 
protected and enhanced. 

More information on CLC’s and CLCA can be found at www.communitylaw.net. 

2 About the King & Wood Mallesons Human Rights Law Group 
(HRLG) 

The King & Wood Mallesons Human Rights Law Group (KWM HRLG) is a volunteer 
group of solicitors in our Australian and Hong Kong offices who are passionate about 
human rights.  Established in 2001, the KWM HRLG aims to systematically broaden and 
deepen the firm’s expertise in human rights law and corporate social responsibility.  This 
is achieved by providing clients and partner organisations with advice on human rights 
issues, acting in human rights related disputes, making submissions to government, 
assisting with the preparation of reports to United Nations treaty monitoring bodies, and 
hosting events to raise awareness about human rights issues. 

This submission was prepared by a team of lawyers in the firm’s Perth office, led by 
Jessica Bowman and Stephanie Puris, on behalf of the King & Wood Mallesons HRLG.   

More information about the KWM HRLG can be found at: 
http://www.mallesons.com/community/Pages/HumanRights.aspx 
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3 About this Report Card  

This report card is a joint publication by CLCA and the King & Wood Mallesons HRLG, 
which aims to build upon the 2011 and 2012 Report Cards by analysing the 
developments in law and policy that affect the exercise and enjoyment of human rights in 
Western Australia (WA) as at December 2013.   

Developments in law and policy are assessed to determine whether, as a starting point, 
they comply with Australia’s obligations under international human rights conventions, 
other applicable United Nations or international human rights standards, and domestic 
laws which protect human rights.   

Each development is graded (categorised) under these headings:  

(a) Positive developments (ie those developments that are assessed as having a 
positive impact on the exercise and enjoyment of human rights in WA);  

(b) Requires attention (ie those developments that require further legislative 
attention, judicial scrutiny or government action to ensure that they do not 
negatively impact on the exercise and enjoyment of human rights); and 

(c) Negative developments (ie those developments that are assessed as having a 
negative impact on the exercise and enjoyment of human rights in WA).  

Where possible, the report card includes case studies and reports from Community 
Legal Centres and other human rights advocacy non-government organisations, which 
highlight the practical effects of legislation, government policy and practice, and the 
actions of other bodies.  

The legislation, policies and other matters which underpin this document may be 
discussed in a number of sections.  The nature of their effects, and any subsequent 
recommendations made, may vary depending on the subject matter.  

The report card primarily focuses on developments in WA but looks broader where 
federal issues necessarily impact on the exercise and enjoyment of human rights in WA. 

The core purpose of the report card is to document information from those experiencing 
disadvantage and to provide material to encourage governments to uphold human rights 
and take measures to address gaps in the protection of human rights.  The report card is 
intended to be used as a tool for raising awareness in the community and for lobbying 
and advocacy by Community Legal Centres and non-government organisations.  

The report card is not an exhaustive list of the developments in law and policy affecting 
human rights.  It is intended to provide a plain English overview of some of the key 
human rights issues in Western Australia.  Each section provides a list of contacts for 
more detailed information for the reader.  Further topics which could be covered in future 
report cards include Mental Health (as a separate topic), the Environment and the Impact 
of Technology on Human Rights.  
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CLCA and King & Wood Mallesons HRLG acknowledge that parts of this report card may 
be contentious.  Indeed, we hope they are, in order to stimulate discussion and debate 
about both the nature and state of human rights in WA.  

Copies of this report can be downloaded at www.communitylaw.net and 
http://www.mallesons.com/community/Pages/HumanRights.aspx 
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4 Introduction 

4.1 Human Rights 

Human beings have certain rights and fundamental freedoms. Human rights are universal, 
inalienable and indivisible. Successive Australian Governments have undertaken to 
“reaffirm faith in fundamental human rights, in the dignity and worth of the human person, in 
the equal rights of men and women and of nations large and small,” as expressed in the 
UN Charter. Australia was a founding member of the United Nations, participating in the 
drafting of the landmark 1948 Universal Declaration of Human Rights. Australia has served 
frequently on the UN’s Commission on Human Rights since 1947 and is active in its 
successor body the Human Rights Council. Australian Governments have had a long-
standing commitment to the active promotion and protection of all human rights. 
Nevertheless, respect for human rights within Australia is far from perfect and the duty to 
uphold human rights remains. 

Duties for all human rights can be divided into several discrete categories:  

The duty to respect is the negative obligation. It requires responsible parties to refrain from 
acting in a way that deprives people of the guaranteed right. Regarding the right to health, 
for example, a government may not deprive certain communities of access to health care 
facilities. 

The duty to protect is the obligation concerning third parties. It requires responsible parties 
to ensure that third parties do not deprive people of the guaranteed right. For example, a 
government must pass and enforce laws prohibiting private companies from releasing 
hazardous chemicals that impair public health. 

The duty to fulfil is the positive obligation. It requires responsible parties to establish 
political, economic and social systems that provide access to the guaranteed right for all 
members of society. For example, a government must provide essential health services 
such as accessible primary care and clean water. 

The Universal Declaration of Human Rights can be viewed here: 
http://www.un.org/en/documents/udhr/index.shtml 
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4.2 Table of core UN Conventions, Treaty Bodies and reporting obligations 

Abbreviation. Name of 
Convention 

Treaty Body  

(monitoring mechanism) 

Entry into 
force 

Date of ratification 
by Australia  

Government & Shadow Reports/ 
Concluding Observations 

ICCPR International 
Covenant on 
Civil and 
Political Rights 
1966 

The Human Rights Committee: 

 receives reports from state 
parties every 4 years 
 can receive inter-state 
complaints   
 can receive complaints from 
individuals in member states 
who have signed the 1

st
 optional 

protocol 

Convention:  

23 March 1976 

 

Optional 
protocol:  

23 March 1976 

 

Convention: 

13 August 1980 

 

Optional protocol:  

25 September 1991  

 

Most recent report: 5
th
 periodic report, 

submitted 25 July 2007 

Date of most recent examination by 
Committee:  23 and 34 March 2009 
(considering 5

th
 periodic report) 

Next report due: 21 December 2013 

The UN Human Rights Committee issued 
Australia with a List of Issues Prior to 
Reporting on 21 December 2012 

 

Next examination scheduled:  

July 2015 

ICESCR International 
Covenant on 
Economic, 
Social and 
Cultural Rights 
1966 

The Committee on Economic, Social 
and Cultural Rights:  

 receives reports from state 
parties every 5 years 
 can receive inter-state 
complaints   
 can receive complaints from 
individuals in member states 
who have signed the optional 
protocol 

Covenant:  

3 January 
1976 

 

Optional 
protocol:  

5 May 2013 

Covenant:  

10 December 1975  

 

Optional protocol:  

Australia has not yet 
signed the optional 
protocol 

Most recent report: 4
th
 periodic report , 

submitted 25 July 2007 

 

Date of most recent examination by 
Committee: 5 and 6 May 2009 
(considering 4

th
 periodic report) 

 

Next report due: July 2014 

Next examination scheduled: 2015 

ICERD International 
Convention on 
the Elimination 
of All Forms of 
Racial 
Discrimination 
1965 

The Committee on the Elimination of 
Racial Discrimination: 

 receives reports from state 
parties every 2 years 
 can receive inter-state 
complaints 
 can received petitions from 

Convention:  

4 January 
1969 

 

Convention: 

30 September 1975  

 

Most recent report: 15
th
, 16

th
 and 17

th
 

periodic reports, submitted  in December 
2009 

Date of most recent examination by 
Committee: 10 and 11 August 2010 
(considering 15

th
, 16

th
 and 17

th
 periodic 

reports)  
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Abbreviation. Name of 
Convention 

Treaty Body  

(monitoring mechanism) 

Entry into 
force 

Date of ratification 
by Australia  

Government & Shadow Reports/ 
Concluding Observations 

individuals in state parties who 
have made the necessary 
declaration under article 14 of 
the Convention  

Next report due: October 2012 

CEDAW Convention on 
the Elimination 
of All Forms of 
Discrimination 
Against Women 
1979 

Committee on the Elimination of 
Discrimination Against Women: 

 receives reports from state parties 
every 4 years 

 can receive complaints from 
individuals in member states which 
have signed the optional protocol 

 

Convention:  

3 September 
1981 

 

Optional 
protocol:  

22 December 
2000 

Convention:  

28 July 1983 

 

Optional protocol:  

4 December 2008 

Most recent report: Combined 6
th
 and 7

th
 

periodic reports, submitted 25 July 2007  

Date of most recent examination by 
Committee: 20 July 2010 (considering 
combined 6

th
 and 7

th
 periodic reports) 

Next report due: July 2014 

CAT Convention 
against Torture 
and Other Cruel, 
Inhuman or 
Degrading 
Treatment or 
Punishment 
1984 

Committee Against Torture 

 receives reports from state parties 
every 4 years 

 can receive inter-state complaints 
and complaints from individuals in 
member states which have signed 
the optional protocol  

 

Convention:  

26 June 1987 

 

Optional 
protocol: 

26 June 2006 

 

Convention:  

8 August 1989 

 

Optional protocol 
signed: 19 May 2009 
(not yet ratified) 

Most recent report: 4
th
 periodic report, 

submitted 7 April 2005  

 

Date of most recent examination by 
Committee: 29 and 30 April 2008 
(consideration of 4

th
 periodic report) 

Next report due: The 5
th
 periodic report 

was due on 1 August 2012.  The report is 
currently in draft form and will be 
submitted in 2013. 

CRC Convention on 
the Rights of the 
Child 1989 

Committee on the Rights of the Child 

 receives reports from state parties 
every 5 years 

 can receive complaints from 
individuals in member states who 
have signed the optional protocol 
(once it comes into force) 

Convention:  

2 September 
1990 

 

Optional 
protocol:  

Not yet in 
force 

Convention:  

17 December 1990 

 

  

 

Most recent report: 4
th
 periodic report, 

October 2008 

Date of most recent examination by 
Committee: 4-5 June 2012 (considering 
the 4

th
 periodic report) 

Next report due: 15 January 2018, which 
will be a combined 5

th
 and 6

th
 report    

CRPD Convention on 
the Rights of 

Committee on the Rights of Persons 
with Disabilities: 

Convention:  

3 May 2008  

Convention: 

17 July 2008 

Most recent report: Initial report, 
submitted on 3 December 2010 



 

Page | 7  

 

Abbreviation. Name of 
Convention 

Treaty Body  

(monitoring mechanism) 

Entry into 
force 

Date of ratification 
by Australia  

Government & Shadow Reports/ 
Concluding Observations 

People with 
Disabilities 2006 

 receives reports from state parties 
every 4 years 

 can receive complaints from 
individuals in member states who 
have signed the optional protocol 

 

Option 
protocol: 

3 May 2008 

 

 

Optional protocol: 21 
August 2009 

 

Date of most recent examination by 
Committee: Not yet scheduled 

Next report due: Not yet scheduled 

ICRMW International 
Convention on 
the Protection of 
the Rights of 
Migrant Workers 

Committee on Migrant Workers: 

 receives reports from state parties 
every 5 years 

 can receive complaints from 
individuals in member states who 
have signed the 1

st
 optional protocol 

Convention:  

1 July 2003 

 

Optional 
protocol: Not 
yet in force  

Australia is not yet a 
party  

 

 

NA 

ICPPED International 
Convention for 
the Protection of 
persons from 
Enforced 
Disappearance 

 

Committee on Enforced 
Disappearances: 

 receives regular reports from state 
parties  

 can receive complaints from 
individuals in member states who 
have made the necessary 
declaration under Article 31 of the 
convention 

20 December 
2006 

Australia is not yet a 
party 

NA 

DRIP Declaration on 
the Rights of 
Indigenous 
People  

NA 13 September 
2007 

3 April 2009 NA 
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4.3 Minimum standards in International Law by topic 

 ICCPR ICESCR ICERD CEDAW CAT CRC CRPD DRIP UDHR 

Topic Convention Articles 

Aboriginal & Torres 
Strait Islander 
Australians  

1, 2, 23, 25, 26, 
27 

1, 2, 6, 7, 9, 
10, 11, 12, 13, 
15 

2, 5, 6 9, 14  2, , 5, 20, 24, 
26, 27, 28, 
29, 30 

4, 5 1-46 1-29 

Criminal Justice 
System  

6, 7, 9, 10, 11, 
14, 15, 26 

 5 2 3, 4, 5, 
6, 7, 
10 -16 

3, 12, 37, 40 4, 5, 13  10, 11 

Democracy- Civil & 
Political Rights 

16, 17, 18, 19, 
21, 22, 25, 27 

1, 8, 9, , 14, 15 2, 5, 6 3, 7, 8, 15  13-17, 29, 31 12, 21, 22, 29, 
30 

4, 5, 18, 
19, 20, 31, 

12, 18, 19, 20, 
21, 27 

Employment 8, 18, 26 6, 7, 10 2, 5 2, 3, 11  32 4, 5, 9, 26, 27 17, 21 23, 24 

Gender diversity and 
intersexuality 

2, 23, 26 2    2, 12 4, 5  1-29 

Health 7, 26 9, 10, 11 & 12 2, 5 2, 3, 10(h), 11, 
12, 14 

 3(3), 19, 23, 
24, 25, 26, 27 

4, 5, 9, 15, 19, 
20, 23, 25, 26 

21, 23,  24 25 

Housing 12, 26 9, 11 2, 5 2, 3, 11, 14  26-27 4, 5, 9, 19, 28 21, 23 17, , 25 

Older People  2, 26 2, 6, 7, 9, 11, 
12 

 11   4, 5, 16, 28 22  
1-29 

People with 
Disabilities 

2, 26 6, 7, 9, 10, 12    2, 23, 1-33 22 1-29 

Refugees, Asylum 
Seekers and 
Migrants 

2, 9, 10, 12, 13, 
23, 26 

2, 9, 11, 12   3 2, 3, 9, 10, 
20, 22, 24, 
27, 29, 30, 37 

4, 5  1-29 

Sexuality 2, 23, 26 6, 7, 9     4, 5  1-29 

Women 2, 3, 23, 26 2, 3, 6, 7, 9, 
10, 11, 12, 13 

 2, 3, 5, 6, 7, 8, 
9, 10, 11, 12, 
13, 14, 15, 16 

 2, 24 4, 5, 6, 16, 28 22, 44 1-29 

Youth and Children.  2, 10, 16,  24, 
26 

2, 6, 7, 9, 10, 
11, 12, 13, 14 

 10  1-40 4, 5, 7, 16, 18, 
23, 24, 30 

14, 17, 22 1-29 
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4.4 Applicability of International Human Rights Conventions in Australia 

Unless the Australian Parliament has incorporated an international human rights 
treaty, in part or completely, into domestic legislation, there is no explicit domestic 
legal obligation for those human rights to be protected within Australia.  However, 
judicial and administrative legal process may look to Australia’s obligations under 
international human rights conventions in order to interpret domestic statutes and 
common law and establish contemporary standards.   

For human rights to be fully protected in Australia there is a need for them to be 
enshrined in domestic law or even a constitutional or statutory Bill of Rights. 
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5 Recommendations made in this Report  

Aboriginal & Torres Strait Islander Australians 

The Federal Government and/or state/territory Governments adopt a mechanism to ensure 
adequate reparation, including compensation, is provided to the victims of the Stolen 
Generation; 

The Federal Government and state/territory Governments continue their efforts to improve 
the operation of the native title system, in consultation with Aboriginal and Torres Strait 
Islander Australians, particularly to address the issue that many Aboriginal and Torres Strait 
Islander Australians are unable to obtain recognition of their relationship to land due to the 
onerous burden of proof requirements; 

The State Government undertake further research to develop the evidence base around 
lateral violence in Aboriginal and Torres Strait Islander communities and implement 
engagement policies and programs as requested by the Australian Human Rights 
Commission in the 2011 Social Justice Report; 

The Federal Government should include new justice targets within the Close the Gap policy 
initiative to address the disproportionate imprisonment rates of Aboriginal and Torres Strait 
Islander Australians; 

The Federal Government and/or state/territory Governments should provide continuous 
funding for Aboriginal and Torres Strait Islander legal services and taking effective measures 
to ensure equality in access to justice; 

The Federal Government and/or state/territory Governments dedicate sufficient resources to 
address the social and economic factors underpinning indigenous contact with the criminal 
justice system; 

The Federal Government implement a new National Partnership Agreement on Closing the 
Gap in Indigenous Health Outcomes and introduce legislation to formalise a process for 
national monitoring and reporting on efforts to Close the Gap in accordance with 
benchmarks and targets, in partnership with Aboriginal and Torres Strait Islander Australians 
and their representatives; 

The Federal Government develop a new mechanism to determine the appropriate Aboriginal 
and Torres Strait Islander share of mainstream health programs based on both population 
and an index of need; 

The Federal Government and/or state/territory Governments produce accurate data on 
Aboriginal and Torres Strait Islander children in remote areas to access whether existing 
education infrastructure and services meet the needs of Aboriginal and Torres Strait Islander 
Australians living in remote areas.  

The Federal Government should hold a referendum to allow for Constitutional recognition of 
Aboriginal and Torres Strait Islander Australians as the first Australians; 

The Federal Government should continue to allocate adequate resources to preserve 
indigenous languages; 

The Federal Government consider the adoption of temporary special measures to increase 
further the number of women in political and public life and to ensure the equal participation 
and representation of women in political and public life reflects the full diversity of the 
population, including Aboriginal and Torres Strait Islander women; 
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The Federal Government should appoint a Deputy Commissioner for Aboriginal and Torres 
Strait Islander children and young people at a national and/or state/territory level; 

The State Government should simplify the birth registration process and provide support to 
ensure that birth registration and certificates are accessible to all Australians;   

The Federal Government should review implementation of the Bringing Them Home Report 
and take action to ensure there is full respect for Aboriginal and Torres Strait Islander 
children’s rights to their identity, name, culture, language and family relationships throughout 
the child protection system; 

The Federal Parliament should develop Federal legislation as a general framework to reduce 
violence and promote the enactment of similar and complementary legislation at state and 
territory level; 

The Department of Child Protection and Family Support evaluate the effectiveness of its 
strategies to address disproportionate representation of Aboriginal children and families 
requiring access to Department services or who are subject to child protection concerns; 

The Department of Child Protection and Family Support engage more effectively with 
Aboriginal and Torres Strait Islander Australians and liaise with other Western Australian 
Government departments to identifying and address underlying causes contributing to the 
overrepresentation of Aboriginal and Torres Strait Islander children in care and develop a 
comprehensive, whole-of-Government response; 

The Department of Child Protection and Family Support develop a system with Aboriginal 
and Torres Strait Islander Australians, for increased early and therapeutic family 
interventions and parental support which focuses on increasing the chances of young people 
remaining with their families;  

The Department of Child Protection and Family Support continue to improve the proportion 
of Aboriginal and Torres Strait Islander children placed in accordance with the Aboriginal and 
Torres Strait Islander Placement Principle and address challenges associated with the 
principle; 

The State Government review judicial and administrative arrangements to reduce 
overrepresentation of Aboriginal and Torres Strait Islander Australians in the criminal justice 
system, particularly those incarcerated, and to use diversion and other alternative measures 
to avoid imprisonment and separation of Aboriginal and Torres Strait Islander children from 
their family members; 

The Federal Government should include new justice targets in the Council of Australian 
Governments Closing the Cap policy initiative to help address the disproportionate 
imprisonment rates of Aboriginal and Torres Strait Islander Australians; 

The Federal Government should develop a ‘Statement or Charter of Engagement’ to 
complement the Engaging Today, Building Tomorrow framework and commit to ongoing 
funding for the international engagement of Aboriginal and Torres Strait Islander Australians 
to advocate for their human rights; 

The State Government undertake effective consultation and engage with Aboriginal and 
Torres Strait Islander Australians in relation to the proposed amendments to the Aboriginal 
Heritage Act 1972 (WA). 
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Criminal Justice System 

The State Government take urgent action to reduce the over-representation of Aboriginal 
people in the criminal justice system, particularly the number of Aboriginal people in custody. 

The State Government make available significant funding to create further accommodation in 
prisons to address the issue of overcrowding. 

The State Attorney General’s Department closely review the use of broad anti-association 
laws to determine whether they are capable of reducing organised crime without impinging 
on civil liberties. 

The State and Commonwealth Governments should cease creating new offences which 
cover substantially the same conduct as existing laws. 

The State Government should take steps to further increase its funding for justice 
reinvestment initiatives as an alternative to incarceration. 

The State Government should closely review and reform the measures targeting fines 
defaulters so as to provide more flexibility and protection for people who cannot afford to 
repay extensive amounts of fines.  

The State Government should cease to ‘name and shame’ fine defaulters. 

The State Government should abolish the use of Prohibited Behaviours Orders. 

The State Government review judicial and administrative arrangements to reduce 
overrepresentation of Aboriginal and Torres Strait Islander Australians in the criminal justice 
system, particularly those incarcerated, and to use diversion and other alternative measures 
to avoid imprisonment and separation of Aboriginal and Torres Strait Islander children from 
their family members. 

Democracy – Civil & Political Rights 

The Federal Parliament should enact comprehensive Human Rights legislation giving effect 
to all of Australia’s obligations under the ICCPR.  

The Federal Government put the consolidation of anti-discrimination laws back on the 
agenda and table a uniform anti-discrimination bill in Parliament.  

The Federal Government should have a conscience vote on same-sex marriage to ensure 
required reform to the Marriage Act is not blocked by party preference. 

The Federal Parliament should amend the Marriage Act to permit the marriage of any two 
consenting adults regardless of gender or sexual orientation.  

WA police should not receive increased “stop and search” powers until further attention is 
given to the necessity and implications of such powers.  

The State Parliament should abolish or amend the Prohibited Behaviour Orders Act so that 
the names and personal details of child offenders including children found guilty of anti-social 
behaviour cannot be published  
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Employment 

The State Government consult with relevant stakeholders to determine the approximate 
number of outstanding potential claims under the Stolen Wages Reparation Scheme.  

Following stakeholder consultation, the State Government consider re-opening the Stolen 
Wages Reparation Scheme for a further period to ensure all potential applicants have 
sufficient time to lodge a claim.  

The State Government consult with relevant stakeholders to determine the approximate 
number of outstanding potential claims under the Stolen Wages Reparation Scheme.   

Following stakeholder consultation, the State Government consider re-opening the Stolen 
Wages Reparation Scheme for a further period to ensure all potential applicants have 
sufficient time to lodge a claim.  

The Federal Government should amend the Fair Work Act’s 21 day limitation period on the 
lodging of unfair dismissal and general protections claims to provide for a longer, more 
reasonable length of time.  The 21 day limitation period has been found to preclude many 
employees with legitimate claims. 

The Federal Government should amend the Fair Work Act to remove the reference to 
“exceptional circumstances” in section 394(3) and give FWA discretion to allow claims to be 
lodged outside the limitation period, taking into account the factors currently listed in section 
394.  The threshold posed by “exceptional circumstances” test has been found to be overly 
strict.  

The Federal Government should amend anti-discrimination legislation to include domestic 
violence as a separate ground of employment-related discrimination. 

The Federal Government should introduce further improvements to protections for 
employees who have been the subject of workplace bullying, including legal avenues of 
redress that enable employees who have been bullied to be compensated and sanctions to 
be imposed on the responsible employer.  

The State Government should amend the Industrial Relations Act 1979 (WA) to allow 
apprentices and trainees in the State employment jurisdiction access to unfair dismissal 
remedies  

The State Government should amend the Industrial Relations Act 1979 (WA) and the 
Minimum Conditions of Employment Act 1993 (WA) so that a person engaged in 

Gender diversity and intersexuality 

The State Government allocate resources and funding to increase public education 
regarding issues facing LGBTI people. 

The recommendations in the Australian Human Rights Commission’s report ‘Sex Files: the 
Legal Recognition of Sex in Documents and Government Records’ are enacted into 
legislation to eliminate discrimination based on sex and gender identity. 

The status of LGBTI is included in the census so that accurate population statistics on the 
prevalence of the LGBTI community can be obtained. 

The Federal Government take steps to establish and promote ethics-based sexual education 
programs for institutions including the ADF. 

The Commonwealth anti-discrimination laws be consolidated into a uniform act as a priority. 
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Further consideration is given to current legislation which requires individuals to undergo 
surgical procedures to have their gender recognised in light of the report by United Nations 
Special Rapporteur Juan E. Méndez.  

Further Federal funds be made available to meet LGBTI community needs, such as trans-
specialist health care services, and improved facilities in prisons and aged care. 

The South Australian Government repeal the new provisions of the Equal Opportunity 
(Sporting Commissions) Amendment Bill 2013 (SA) to prevent sporting groups from 
excluding trans or inter sex people from participating in sporting competitions on the ground 
of gender. 

The Federal Government amend the Sex and Age Discrimination Legislation Amendment Bill 
2011 so that States cannot refuse to issue new birth certificates to trans people who are 
married. 

The Federal Parliament consider the implications of the ‘Alex’ case and legislate to ensure 
that children in foster care are not unfairly disadvantaged in their ability to consent to surgery 
simply because it is not possible to obtain parental consent. 

Health 

The Western Australian Parliament should pass the Mental Health Bill 2012 as soon as 
possible to provide adequate an adequate legislative framework for mental health services in 
Western Australia. 

The Federal Government should finalise the FASD Diagnostic tool and classify FASD as a 
disability. 

The Federal Government and the State Government should dedicated funding to support 
people with FASD and their parents and carers 

The Federal Government should implement the recommendations in the Aboriginal 
Community Controlled Health Services Report Card.  

The Federal Government should establish national guidelines for the provision of mental 
health services in juvenile justice centres in all states and territories, and ensure that each 
young person with mental health issues in the juvenile justice system have access to such 
services. 

The State Government should implement a dedicated forensic mental health facility for 
young people. 

Housing 

The Federal Government should monitor the practical implications of the Social Security 
Legislation Amendment (Public Housing Tenants’ Support) Bill 2013 (Cth), Homelessness 
Bill 2013 (Cth) and Homelessness (Consequential Amendments) Bill 2013 (Cth). 

The Federal Government should monitor the progress of the State Affordable Housing 
Strategy, particularly in respect to whether the strategy increases the average wait time for 
public housing during 2014.   

The Federal Government should monitor the results of Phase One and further phases of the 
implementation of the National Regulatory System for Community Housing, to ensure that 
the NRS is having the desired effect by encouraging the development and viability of 
community housing.  
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The State Parliament should review the impact of the amendments to the Residential 
Tenancies Act 1987 (WA) by consulting with relevant stakeholders.  

The State Government should monitor the progress of the Department of Planning’s 
planning system to support the development of affordable housing in Western Australia.  

The State Government should review the issue of employment-linked housing in the Pilbara 
as well as the negative impact of the DBMP by consulting with relevant stakeholders.  

Older People 

The Federal Government adopt in full all recommendations made in the ALRC report in order 
to overcome discrimination against older persons in the workplace and to increase workforce 
participation.  

The Federal Government take steps be taken to address elder abuse, including the 
development of uniform national guardianship legislation and the establishment of a register 
for Powers of Attorney with a system of random audits to monitor compliance.  

The State Government allocate funding to raise community awareness and educate the 
population in respect of elder abuse.  

The State Government allocate further funding to assist older Western Australians to meet 
daily living costs.  

People with Disabilities 

The Federal Parliament should amend clause 52 of the Disability Discrimination Act, which 
exempts migration practices and regulations.  

The Federal Government should review the policies and practices of the Department of 
Immigration with a view to ending discrimination against people with disabilities and their 
families and brining the Department’s policies into line with Australia’s obligations under 
CRPD and CRC.   

The Federal Parliament should amend the Migration Regulations so that disability alone is 
not grounds for rejection in a migration application. 

The Federal Government should amend the Human Rights Action Plan to reflect the 
recommendations made by the Joint Standing Committee on Migration.  

The State Parliament should amend the Mental Health Bill 2012 to address the mental health 
of prisoners and detainees and the provision of services to those with cultural, linguistic and 
geographical barriers.  In particular, wherever possible Aboriginal and Torres Strait Islander 
patients should be visited by a mental health advocate who has appropriate qualifications, 
training or experience in working with Indigenous people.  

The Federal Government review the operation of the Social Security Act to ensure that none 
of the amendments to the Disability Support Pension requirements have the effect of 
disadvantaging recipients of the pension. 



 

Page | 16 
 

Refugees, Asylum Seekers and Migrants 

The Federal Government should dismantle its offshore processing and resettlement policies 
and responsibly resettle any asylum seekers found to be genuine refugees in accordance 
with its international obligations. 

The Federal Government should review the Migration Act and migration policies to ensure 
compliance with Articles 7, 9(1), 9(2) and 9(3) of the ICCPR. 

The Federal Government should immediately discontinue its policy of ‘Enhanced Screening’ 
for Sri Lankan refugees. 

The Federal Government should legislate to extend the jurisdiction of the AAT to conduct 
merits review in cases of an adverse security assessment by ASIO.   

The Federal Government should ratify the Optional Protocol to the Convention against 
Torture.  

The Federal Government should increase its humanitarian refugee intake to 27,000 
refugees, and amend the manner in which this intake is calculated so that it does not include 
refuges to whom Australia is found to owe protection obligations towards.  

The Federal Government should redefine its approach to the intake of humanitarian refugees 
so that onshore applicants are not counted as humanitarian refugees, in line with the 
practice of all other countries.  

The Federal Government should extend the right to work to all asylum seekers released into 
the community on bridging visas.  

The State Government should retract its policy to charge 457 visa holders an annual levy for 
each child enrolled in a public school.   

The Federal Government should ensure that asylum seeking children and migrant children 
are afforded the opportunity to attend primary school at no cost, and public secondary school 
at the same cost as all other Australian children.  

Sexuality 

The State Government allocate further funding to promote education about LGBTI people in 
schools to reduce the incidence of bullying and increase awareness. 

The Federal Parliament should consolidate anti-discrimination laws into a uniform act as a 
priority. 

The State Government introduce a registration service for same-sex couples living within 
WA. 

The Federal Government should consolidate State and Territory same-sex couple registers 
into a single nationally recognised registration system. 

The Federal Government should have a conscience vote on same-sex marriage to ensure 
required reform to the Marriage Act is not blocked by party preference. 

The Federal Parliament should amend the Marriage Act to permit the marriage of any two 
consenting adults regardless of gender or sexual orientation.  

The State Parliament should amend the Equal Opportunity Act to remove the exceptions 
allowing bodies established for religious purposes to discriminate on any basis 
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Women 

The Federal Government should implement any outstanding recommendations made by the 
Committee on the Elimination of all forms of discrimination against Women. 

The State Government should ensure that the WA Family and Domestic Violence Prevention 
Strategy to 2022 is clear, concise, directive and specific in terms of how each Implementation 
Plan is to be developed, implemented and monitored, including setting out specifically in the 
Strategy: 

° the reporting and monitoring processes, including ensuring that the Annual 
Achievement Reports are comprehensive and provide  information beyond 
listing planned or undertaken activities, including scope to provide feedback 
about what things aren’t working and how we can overcome that in future 
plans, as well as highlighting the successes; 

° how the Senior Officers’ Group (charged with overseeing the implementation 
of the plan) will consult with communities in the lead up to developing an 
Implementation Plan, which will not only aid in educating people, but also 
create a sense of ownership from being involved and therefore a sense of 
responsibility and support for the Plan; and 

° how each implementation Plan should be developed and how it will look 
including ensuring that “Action Areas” are descriptive, specific and  directive 
by including specific strategies and who is accountable. 

The State Parliament should amend the Family Court legislation to include protections for 
vulnerable witnesses such as protection from being cross examined by their abuser during 
family law proceedings. 

The State Government fund educational programs in the Pilbara region to educate victims of 
crime about their rights in respect to compensation.  

The State Government issue CIC Guidelines for applicants in relation to victims of sexual 
assault and family violence-related offences.  

The accessibility of the Criminal Injuries Application Form be improved, including: 

° by making Microsoft Word versions available; and 

° by providing the ability to delete non-applicable sections, or an online 
application mechanism be developed that saves applicants’ data and only 
requires them to fill out sections relevant to their circumstance. 

The State Government review the court fees associated with family law proceedings for 
individuals suffering from financial hardship with a view to decreasing the fees to their pre 1 
January 2013 amounts. 

The Federal Government should promote new educational campaigns to raise awareness of 
sexual harassment against women and educate on the ways to prevent it. 

All Federal and State Government agencies involved in family and domestic violence matters 
receive comprehensive and ongoing cultural and family and domestic violence training, 
including the Western Australian Department of Child Protection and Western Australian 
Police and that the requirement of such training be legislated. 
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Minimum standards of investigation in relation to family and domestic violence for police be 
legislated or alternatively introduced in police policies and procedures that are made 
publically available. 

The State Government provide funding to CLCs and Legal Aid in relation to Family Law 
property settlement matters 

Youth & Children 

The State Government should automatically issue birth certificates at the birth of a child at 
no cost; 

The State Government should simplify the birth registration process and provide support to 
ensure that birth registration and certificates are accessible to all Australians; 

The State Government should recognise the importance of long term and implement 
sustainable funding for programs including adequate provision for robust evaluation; 

The children and young people at Hakea prison should be placed in a youth detention centre 
as soon as possible; 

Adequate resources should be allocated to ensure that children are not placed in adult 
correctional centres; 

The State Government should abandon plans to extend their mandatory sentencing laws 
and should consider abolishing their current mandatory sentencing laws. 
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6 Aboriginal & Torres Strait Islander Australians  

6.1 Summary of Issues  

There are a broad range of issues that continue to affect Aboriginal and Torres Strait 
Islander Australians.  Given most of these issues are not confined to Western 
Australia developments tend to occur at a national level.  Issues include ensuring 
ongoing effective consultation and engagement with Aboriginal and Torres Strait 
Islander Australians, Constitutional recognition of Aboriginal and Torres Strait 
Islander peoples as the first Australians and numerous issues relating to native title 
and heritage, legal services, health, education and culture, including the preservation 
of traditional languages.  Other issues include appropriate compensation for 
members of the Stolen Generation, the ongoing disproportionate imprisonment rates 
of Aboriginal and Torres Strait Islander Australians and the overrepresentation of 
Aboriginal and Torres Strait Islander children in state care.   

These issues require significant attention in order to meet the many applicable 
minimum standards set out below. 

6.2 Minimum Standards  

International law 

• International Covenant on Civil and Political Rights (1966), Arts 1, 25 & 27. 

• International Covenant on Economic, Social and Cultural Rights (1966), Arts 
1, 11 & 15. 

• International Convention on the Elimination of All Forms of Racial 
Discrimination (1965), Arts 2, 5 & 6. 

• Convention on the Elimination of All Forms of Discrimination Against Women 
(1979), Art 14. 

• Convention on the Rights of the Child (1989), Arts 2, 3, 5, 9, 20, 21, 24, 26, 
27, 28, 29 & 30. 

• Convention on the Rights of People with Disabilities (2006), Arts 24 & 25. 

• United Nations Declaration on the Rights of Indigenous Peoples (2007), Arts 
1-46. 

• Universal Declaration of Human Rights (1948), Arts 2, 22, 25 & 26. 

Domestic law:  

• Racial Discrimination Act 1975 (Cth) 
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6.3 Most recent concluding observations made in respect of Australia 

The Human Rights Committee in their 2009 Concluding Observations relevantly 
called on Australia to:  

• increase its efforts for an effective consultation with indigenous peoples in 
decision-making in all areas having an impact on their rights and establish an 
adequately resourced national indigenous representative body;  

• adopt a comprehensive national mechanism to ensure that adequate 
reparation, including compensation, is provided to the victims of the Stolen 
Generations policies; 

• continue its efforts to improve the operation of the Native Title system, in 
consultation with Aboriginal and Torres Strait Islander Peoples; 

• take effective measures to ensure equality in access to justice, by providing 
adequate services to assist marginalized and disadvantaged people, including 
indigenous people and aliens; and 

• provide adequate funding for Aboriginal and Torres Strait Islander legal aid, 
including interpreter services. 

The Committee on Economic, Social and Cultural Rights in their 2009 Concluding 
Observations relevantly urged Australia to: 

• take immediate steps to improve the health situation of indigenous people, in 
particular women and children, including by implementing a human rights 
framework that ensures access to the social determinants of health such as 
housing, safe drinking water, electricity and effective sanitation systems;  

• produce accurate national data on indigenous school-age children in remote 
areas to assess whether the existing education infrastructure and services 
meet the needs of indigenous peoples living in remote areas; 

• wherever the school provision does not meet the populations’ needs, … 
develop an adequate national plan to improve the educational system for 
indigenous peoples, including in remote areas; 

• reform the Copyright Act 1986 to extend its legal protection to indigenous 
people; and 

• develop a special intellectual property regime that protects the collective 
rights of indigenous peoples, including  protection of their scientific products, 
traditional knowledge and medicine. The Committee also recommends that a 
registry of intellectual property rights of indigenous peoples be opened and 
that Australia ensure that the profits derived thereof benefit them directly. 

The Committee on the Elimination of Racial Discrimination in their 2010 Concluding 
Observations relevantly called on Australia to: 

• increase efforts to ensure a meaningful reconciliation with indigenous peoples 
and that any measures to amend the Australian Constitution include the 
recognition of Aboriginal and Torres Strait Islanders as First Nations Peoples; 
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• consider the negotiation of a treaty agreement to build a constructive and 
sustained relationship with indigenous peoples; 

• provide the National Congress of Australia’s First Peoples with the adequate 
resources to become fully operational by January 2011 and support its 
development; 

• dedicate sufficient resources to address the social and economic factors 
underpinning indigenous contact with the criminal justice system;  

• adopt a justice reinvestment strategy, continuing and increasing the use of 
indigenous courts and conciliation mechanisms, diversionary and prevention 
programmes and restorative justice strategies, and recommends that, in 
consultation with indigenous communities, Australia take immediate steps to 
review the recommendations of the Royal Commission into Aboriginal Deaths 
in Custody, identifying those which remain relevant with a view to their 
implementation;  

• implement the measures outlined in the National Indigenous Law and Justice 
Framework; 

• in consultation with indigenous communities, hold a national inquiry into the 
issue of bilingual education for indigenous peoples; 

• adopt all necessary measures to preserve native languages and develop and 
carry out programmes to revitalize indigenous languages and bilingual and 
intercultural education for indigenous peoples, respecting cultural identity and 
history; and 

• ensure the cultural appropriateness of public service delivery [of all initiatives 
and programmes] and … seek to reduce indigenous socio-economic 
disadvantage while advancing indigenous self-empowerment. 

The Committee on the Elimination of Discrimination Against Women in their 2010 
Concluding Observations relevantly urged Australia to: 

• implement specific strategies within the national plan to address violence 
against Aboriginal and Torres Straits Islander women, including funding 
culturally appropriate indigenous women’s legal services in urban, rural and 
remote areas of Australia. 

• Finally, the Committee on the Rights of the Child in their 2012 Concluding 
Observations relevantly called on Australia to: 

• consider appointing a Deputy Commissioner for Aboriginal and Torres Strait 
Islander children’s issues at national and/or state/territory level to ensure the 
effective monitoring of child rights in those communities; 

• define strategic budgetary lines for children in disadvantaged or vulnerable 
situations that may require affirmative social measures (for example, children 
of Aboriginal and/or Torres Strait Island descent and children with disabilities) 
and make sure that those budgetary lines are protected even in situations of 
economic crisis, natural disasters or other emergencies; 



 

Page | 22 
 

• review its progress in the implementation of the recommendations of its 
“Bringing Them Home Report”, including as recommended by the United 
Nations Human Rights Committee and the Special Rapporteur on the 
situation of human rights and fundamental freedoms of indigenous people to 
ensure full respect for the rights of Aboriginal and Torres Strait Islander 
children to their identity, name, culture, language and family relationships; 

• adopt a specific plan of action to make operational the provisions under the 
National Plan to Reduce Violence against Women and Their Children (2010-
2022), including such measures as: 

(a) ensuring that the factors contributing to the high levels of violence 
among Aboriginal women and children are well understood and 
addressed in national and state/territory plans; 

(b) developing and enforcing strict guidelines to prevent the 
sterilization of women and girls who are affected by disabilities and 
are unable to consent; 

(c) establishing mechanisms for ensuring effective follow-up support 
for child victims of domestic violence upon their family reintegration; 

(d) developing alternatives for cases where a parent or other family 
member is the perpetrator; 

(e) monitoring the implementation of anti-violence measures 
(including corporal punishment and bullying in schools, through the 
Internet, and in other settings) within specific plans and as part of the 
3-year action plan of the National Framework for Protecting 
Australia’s Children; 

• strengthen its awareness-raising and other preventative activities against 
discrimination, including through integrating such activities within school 
curricula, and if necessary taking affirmative action for the benefit of children 
in vulnerable situations, including Aboriginal and Torres Islander children and 
children from non-Anglo-Australian background; 

• take urgent measures to address disparities in access to services by 
Aboriginal and Torres Strait Islander children and their families;  

• consider establishing and resourcing an Aboriginal and Torres Strait Islander 
Steering Group to report on the development, planning, implementation and 
review of each “Closing the Gap” target in the specific context of child 
development, well-being and protection; 

• thoroughly evaluate the Northern Territory Emergency Response Bill 
(NTERB) (2007), particularly its student enrolment and attendance measure, 
with a view to ensuring that the NTERB measures are proportionate, and non-
discriminatory in form as well as effect; 

• ensure the effective and meaningful participation of Aboriginal and Torres 
Strait Islander persons in the policy formulation, decision-making and 
implementation processes of programmes affecting them; 
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• take all necessary efforts to examine the root causes of the extent of child 
abuse and neglect as well as to provide general data on the reasons that 
children are being placed in care with a view to addressing them in order to 
reduce the number of such children;  

• take measures to strengthen the current programmes of family support, inter 
alia, by targeting the most vulnerable families, in order to reduce the number 
of children placed in out-of-home care and, preferring family-based care if 
needed;  

• provide all the necessary human, technical and financial resources required 
for improving the situation of children in alternative care placements and to: 

(a) periodically review placements as required under article 25 of the 
Convention and in doing so to pay particular attention to signs of 
maltreatment of children; 

(b) develop criteria for the selection, training and support of childcare 
workers and out-of-home carers and ensure their regular evaluation; 

(c) increase the number of social workers to ensure that the individual 
needs of each child can be effectively addressed; 

(d) ensure equal access to health care and education for children in 
care; 

(e) establish accessible and effective child-friendly mechanisms for 
reporting cases of neglect and abuse and commensurate sanctions 
for perpetrators; 

(f) adequately prepare and support young people prior to their leaving 
care by providing for their early involvement in the planning of 
transition as well as by making assistance available to them following 
their departure; 

(g) observe the Committee’s previous recommendations to fully 
implement the Indigenous Child Placement Principle and intensify its 
cooperation with indigenous community leaders and communities to 
find suitable solutions for indigenous children in need of alternative 
care within indigenous families;  

• prioritize early intervention approaches, including at the antenatal period, to 
provide support to families in situations of heightened vulnerability and 
prevent or mitigate abuse and neglect of children and violence in the home;  

• complement this with a national review of stigma-free best practices policy 
and programmes that prioritize and support positive reunification of child 
victims of abuse with their families at the various stages of child-protection 
decision-making, including through intensive family support services;  

• develop specific strategies for Aboriginal children, children from newly arrived 
communities, children leaving care, and children in regional and remote 
communities 
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• within the “Closing the Gap” policy framework … provide effective 
coordination and oversight of its state and territory Governments to ensure 
that individual Aboriginal education strategies are based on previous policy 
success and undertaken with a long-term approach of collaboration with 
Aboriginal communities, the education sector, community organizations and 
professional groups such as social workers, researchers, health workers and 
police; and 

• ensure adequate human, technical and financial resources for the protection 
and promotion of bilingual models of education, both at the national and state 
level. 

6.4 Performance Card 

(a) Positive Developments since November 2012 

• Funding to the National Congress of Australia’s First Peoples 

The National Congress of Australia’s First Peoples, a representative body for 
Aboriginal and Torres Strait Islander Australians, has been allocated $15 million in 
funding until 30 June 2017, to ‘enable the Congress to effectively represent 
Aboriginal and Torres Strait Islander peoples and to provide a vehicle for 
engagement and consultation on government policy and processes.'1 

• Native Title Law Reforms 

Following on from the 2012 Report Card, further developments in relation to native 
title law reforms include: 

• Native Title Act Amendments 

On 28 November 2012, the Native Title Amendment Bill 2012 (Cth) was 
introduced into Federal Parliament and referred to the House Standing 
Committee on Aboriginal and Torres Strait Islander Affairs (House 
Committee) and the Senate Legal and Constitutional Affairs Legislation 
Committee (Senate Committee). 

In March 2013, the Senate Committee published its report, endorsing the Bill 
but recommending that the Federal Government reconsider basing the 
proposed good faith negotiation criteria on the standards contained in the Fair 
Work Act 2009 (Cth).  The Senate Committee instead suggested using the 
"Njamal Indicia" given these were developed from considering issues specific 
to native title negotiations.2  The Senate Committee also favoured retaining 
the current three month objection period and viewed the proposal to reduce 
the period to one month as impracticable.3  

On 20 March 2013, the House Committee tabled its report, recommending 
that the House pass the Bill and concluding that the Bill ‘represents positive 
reforms to the native title process and effectively achieves its stated 

                                                      
1 Australian Government, Budget: Budget Measures, Budget Paper No 2 (2013-14) Budget 2013-14, 149 < 
http://www.budget.gov.au/2013-14/content/bp2/html/index.htm> 
2 Senate Legal and Constitutional Affairs Legislation Committee, Parliament of the Commonwealth of Australia, Native Title 
Amendment Bill 2012 [Provisions] (2013) 28-9 [3.55] – [3.58]. 
<http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Completed%20inquiries/
2010-13/nativetitle2012/report/~/media/wopapub/senate/committee/legcon_ctte/completed_inquiries/2010-
13/native_title_2012/report/report.ashx> . 
3 Ibid 37 [3.92]. 
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objectives’.4  Whilst the Bill lapsed after Parliament was prorogued on 5 
August 2013, the Bill was nonetheless a positive development.   

• Australian Law Reform Commission Inquiry 

On 3 August 2013, an Australian Law Reform Commission inquiry into two 
specific areas of native title law commenced and the final terms of reference 
were announced, following a period of public consultation regarding the terms 
of reference.5  The inquiry will consider:  

• the connection requirements relating to the recognition and 
scope of native title rights and interests, including whether 
there should be a presumption of continuity and clarification of 
the meaning of ‘traditional’; and 

• any barriers imposed by the Native Title Act’s authorisation 
and joinder provisions to claimants’, potential claimants’ and 
respondents’ access to justice.  

The scope of reference includes the Native Title Act 1993 (Cth), any other 
relevant legislation, relevant case law, reports / reviews and inquiries into the 
native title system and the interests of key stakeholders.  

The Australian Law Reform Commission is due to report by March 2015.6 

• Institutional Reforms 

On 12 March 2013, the implementation of institutional reforms in relation to 
the National Native Title Tribunal and the Federal Court were completed with 
the commencement of amendments to the Native Title Act 1993 (Cth) made 
by the Courts and Tribunals Legislation Amendment (Administration) Act 
2013 (Cth).7  The reforms are designed to improve the efficiency of the native 
title system, including by:  

• providing resourcing and staffing of the National Native Title 
Tribunal by the Federal Court administration; and 

• transferring responsibility and resourcing for native title claims 
mediation and claim-related ILUA negotiation assistance to the 
Federal Court. 

A review of the National Native Title Tribunal’s discretionary functions is 
expected to be completed in the second half of 2013.8 

• Tax Reforms 

The Tax Laws Amendment (2012 Measures No. 6) Act 2013 (Cth), which 
contains provisions regarding the taxation of native title benefits, commenced 
on 28 June 2013.  The amendments are intended to clarify that native title 
benefits are not subject to income tax (including capital gains tax).9 

                                                      
4 House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs, Parliament of Australia, 
Advisory Report: Native Title Amendment Bill 2012 (2013) 31 [2.113] 
<http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=report_register/bycomli
st.asp?id=934> 
5 Australian Government, Terms of Reference: Review of the Native Title Act 1993 
<http://www.ag.gov.au/Consultations/Documents/AustralianLawReformCommissionnativetitleinquiry/ReviewoftheNativeTitleAct1
993-finaltermsofreference-3August2013.PDF>.  
6 Attorney-General’s Department, Australian Government, Australian Law Reform Commission native title inquiry 
<http://www.ag.gov.au/Consultations/Pages/AustralianLawReformCommissionnativetitleinquiry.aspx>. 
7 Attorney-General’s Department, Australian Government, Current native title reforms 
<http://www.ag.gov.au/consultations/pages/Currentnativetitlereforms.aspx>. 
8 Ibid. 
9 Ibid. 
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• Commonwealth Connection Policy Research Project 

Following on from the 2012 Report Card, it appears that the final report for 
this project is still being finalised.10  The Australian Institute of Aboriginal and 
Torres Strait Islander Studies was commissioned to research the law, policy, 
practice and stakeholder attitudes in respect to the native title ‘connection’ 
test. 

• Inter-Department Collaboration 

On 4 February 2013, a partnership between the Department of Aboriginal Affairs and 
the Department of Education was announced, with the goal of developing better 
school outcomes for Aboriginal children and young people.  The collaboration 
involved the secondment of the Deputy Director General of the Department of 
Aboriginal Affairs to the Department of Education to recommend the way forward, 
advise on specific strategies for remote community schools and the national agenda 
through the Council of Australian Governments.11 

• Aboriginal Affairs Planning Authority Amendment Act 2012  

On 7 August 2013, the Aboriginal Affairs Planning Authority Amendment Act 2012 
(WA) commenced, repealing Part IV of the Aboriginal Affairs Planning Authority Act 
1972 (WA) which provided a separate intestacy scheme for persons of Aboriginal 
descent.  The terminology and mechanisms of Part IV were criticised as being 
discriminatory and for causing delays in the administration of Aboriginal people’s 
estates.  The automatic vesting of estates in the Public Trustee under Part IV had 
denied Aboriginal families the opportunity to administer their own affairs.  Following 
this repeal, there is no longer a separate scheme for the administration of the 
deceased estates of Aboriginal people and the laws are now uniform for all Western 
Australians under the Administration Act 1903 (WA).12   

• Funding for Indigenous Languages Support – Creative Australia 

The Federal Government is providing nearly $12 million in funding for Indigenous 
Languages Support under ‘Creative Australia’.  This is a national cultural policy 
providing additional support over four years to extend the current Indigenous 
Languages program and to support the development of community driven and 
culturally appropriate digital and multi-media resources as a tool for the maintenance, 
revival and development of traditional languages.13   

(b) Requires Attention 

• Native Title – Lack of reform regarding onerous burden of proof 

There has been a lack of reform to address the onerous burden of proof requirement 
that prevents many Aboriginal and Torres Strait Islander Australians from obtaining 

                                                      
10 Ibid, n7.  
11 Department of Aboriginal Affairs, Government of Western Australia, ‘Agencies align to improve outcomes for Aboriginal 
students’ (Media Release, 4 February 2013) <http://www.daa.wa.gov.au/en/News/Media-Releases/Agencies-align-to-improve-
outcomes-for-Aboriginal-students-/>. 
12 Department of Aboriginal Affairs, Government of Western Australia, ‘Bill introduced to end intestate discrimination’ (Media 
Release, 26 September 2012) <http://www.daa.wa.gov.au/en/News/Media-Releases/Bill-introduced-to-end-intestate-
discrimination/>; Department of Aboriginal Affairs, Government of Western Australia, Changes to Intestacy laws affecting 
Aboriginal people in WA <http://www.daa.wa.gov.au/en/Publications/Changes-to-Intestacy-laws-affecting-Aboriginal-people-in-
WA/>. 
13 Attorney General’s Department Ministry for Arts, Australian Government, Indigenous Languages Support (ILS) 
<http://arts.gov.au/indigenous/ils>; Tony Burke, ‘Applications invited for new projects to protect Indigenous languages’ (Media 
Release, 17 May 2013) < http://www.indigenous.gov.au/applications-invited-for-new-projects-to-protect-indigenous-languages/>. 
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native title recognition of their relationship to land.  This is an area which still 
requires further attention.14 

• National Aboriginal and Torres Strait Islander Health Plan 

The National Aboriginal and Torres Strait Islander Health Plan 2013–2023, was 
released in July 2013.  The plan outlines state and Federal Government priorities in 
order to close the Aboriginal and Torres Strait Islander life expectancy gap by 2030.15  
The Close the Gap Campaign Steering Committee has called for a clear process to 
be established to ensure that a national implementation strategy for the National 
Aboriginal and Torres Strait Islander Health Plan is developed in partnership with 
Aboriginal and Torres Strait Islander Australians, including measurable benchmarks 
and targets to monitor progress.16 

A renewed commitment to the National Partnership Agreement on Closing the Gap in 
Indigenous Health Outcomes is considered to be a vital concurrent step,17 as this 
National Partnership Agreement expired on 30 June 2013.  The Federal Government 
has committed to the development of a renewed agreement and pledged funding of 
$777 million over three years towards the services commenced under the package.18 

The Close the Gap Campaign Steering Committee has called for: 

• legislation to formalise a process for national monitoring and reporting 
on efforts to close the gap in accordance with benchmarks and 
targets, including a requirement that this process be undertaken in 
partnership with Aboriginal and Torres Strait Islander Australians and 
contain a sunset clause of 2031 (the year after the date by which all 
parties have committed to close the gap in health equality); 

• formal mechanisms to ensure long-term funding commitments, 
including the National Partnership Agreements, are linked with 
progress in closing the health equality gap; and 

• a new mechanism to determine the appropriate Aboriginal and Torres 
Strait Islander share of mainstream health programs on a basis that 
reflects both the population size and an index of need.19 

• Australian Bureau of Statistics Aboriginal and Torres Strait Islander Health 
Survey 

The Australian Bureau of Statistics is undertaking an Aboriginal and Torres Strait 
Islander Health Survey over 2012–2013, to improve knowledge about health issues 
affecting Aboriginal and Torres Strait Islander Australians and to create evidence to 
measure progress in Aboriginal and Torres Strait Islander health and contributing to 
Closing the Gap in life expectancy.  This survey expands on a survey undertaken in 

                                                      
14 For further discussion, see <http://wa.greens.org.au/content/onus-proof-reversal-essential-native-title-reform>. 
15 Australian Human Rights Commission, Aboriginal and Torres Strait Islander health plan a crucial step forward (23 July 2013) 
<http://www.humanrights.gov.au/news/stories/aboriginal-and-torres-strait-islander-health-plan-crucial-step-forward>. 
16 Closing the Gap Campaign Steering Committee, ‘Building on the Close the Gap platform: Commitments for an Incoming 
Government’ 4–5 <https://www.humanrights.gov.au/sites/default/files/Building_on_Close_The_Gap2013.pdf>. 
17 Australian Human Rights Commission, above n 15.>, Closing the Gap Campaign Steering Committee, ‘Shadow Report 2013’ 
<http://www.humanrights.gov.au/sites/default/files/CTG_Shadow_Report_2013.pdf>. 
18 Jenny Macklin, ‘Continued Investment to Close the Gap’ (Statement, 14 May 2013) 2 <http://www.budget.gov.au/2013-
14/content/ministerial_statements/download/Indigenous_MS.pdf>. 
19 Closing the Gap Campaign Steering Committee, above n 16. 
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2004–2005, increasing the number of participants by 30% and collecting new 
information.20   

The first survey results were released on 27 November 2013.21  These results 
identify a variety of health issues affecting Aboriginal and Torres Strait Islander 
Australians at higher rates than non-Indigenous Australians, including: 

• around 12% of Aboriginal and Torres Strait Islander Australians 
having heart disease (significantly higher than the comparable rates 
for non-Indigenous Australians in all age groups from 15-54 years); 

• Aboriginal and Torres Strait Islander Australians over 25 years of age 
being between three to five times as likely as non-Indigenous 
Australians to have diabetes or high sugar levels; 

• Aboriginal and Torres Strait Islander Australians being 2.6 times as 
likely as the non-Indigenous population to be daily smokers; and 

• obesity rates for Aboriginal and Torres Strait Islander Australians 
being significantly higher than the comparable rates for non-
Indigenous Australians in almost every age group.22 

Further survey results will be released progressively during 2014.  

• Aboriginal and Torres Strait Islander Peoples Recognition Act 2013 

Following on from the 2012 Report Card, the Aboriginal and Torres Strait Islander 
Peoples Recognition Act 2013 (Cth) (the Act) commenced on 28 March 2013, as an 
interim step towards constitutional recognition of Aboriginal and Torres Strait Islander 
Australians.  The Act: 

• recognises that the continent and the islands now known as Australia 
were first occupied by Aboriginal and Torres Strait Islander 
Australians; 

• acknowledges the continuing relationship of Aboriginal and Torres 
Strait Islander Australians with their traditional lands and waters; and 

• acknowledges and respects the continuing cultures, languages and 
heritage of Aboriginal and Torres Strait Islander Australians. 

The Act contains a two year sunset period after which the Act will cease to have 
effect.  This is designed to provide Federal Parliament and the Australian people with 
a date by which to consider a referendum for constitutional recognition of Aboriginal 
and Torres Strait Islander Australians.23  

The Act also provides for a review to be carried out within 12 months of 
commencement to consider levels of community support for amending the 
Constitution and proposals for constitutional change.24 

                                                      
20 NATSIWA, ‘Australian Bureau of Statistics is undertaking the largest survey of Aboriginal and Torres Strait Islander Health’ on 
National Aboriginal and Torres Strait Islander Women’s Alliance, NATSIWA Blog (19 March 2013) 
<http://natsiwa.org.au/news_photos/tabid/62/EntryId/220/Australian-Bureau-of-Statistics-is-undertaking-the-largest-survey-of-
Aboriginal-and-Torres-Strait-Islander-Health.aspx>. 
21 Australian Bureau of Statistics, ‘Survey reveals health challenges for Australian Aboriginal and Torres Strait Islander peoples’ 
(Media Release, 27 November 2013) 
<http://www.abs.gov.au/ausstats/abs@.nsf/Latestproducts/4727.0.55.001Media%20Release12012-
13?opendocument&tabname=Summary&prodno=4727.0.55.001&issue=2012-13&num=&view=>. 
22 Australian Bureau of Statistics, Australian Aboriginal and Torres Strait Islander Health Survey: First Results, Australia, 2012-
13 (2013) <http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4727.0.55.001main+features802012-13>. 
23 Aboriginal and Torres Strait Islander Peoples Recognition Act 2013 (Cth) note - s 5. 
24 Ibid s 4. 
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Prior to the 2013 Federal election, the incoming Federal Government pledged to 
introduce a draft amendment to the Constitution, acknowledging Aboriginal and 
Torres Strait Islander peoples as the first Australians, within 12 months of taking 
office and to support the repeal of ‘obsolete, racially discriminatory provisions’.25 

The Federal Government has committed $10 million towards a campaign being led 
by Reconciliation Australia to continue to grow support for constitutional change.26  
Going forward, it is essential that the Federal Government hold a referendum to allow 
for Constitutional recognition of Aboriginal and Torres Strait Islander peoples as the 
first Australians. 

• Joint Select Committee on Constitutional Recognition of Aboriginal and Torres 
Strait Islander Peoples 

On 28 November 2012, the Federal Parliament agreed to appoint a Joint Select 
Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander 
Peoples to inquire into and report on steps that can be taken to progress towards a 
successful referendum on the constitutional recognition of Aboriginal and Torres 
Strait Islander Australians.27  The 2013–2014 Federal Budget allocated $1.3 million 
over two years to the work of the committee to establish a parliamentary and 
community consensus on referendum proposals.28  Following the 2013 Federal 
election and the subsequent change in Federal Government, Parliament agreed to 
re-establish the committee on 2 December 2013.  The committee is now taking 
submissions on steps that can be taken to progress towards a successful referendum 
on Indigenous Constitutional Recognition.29  

• Stolen Wages Reparation Scheme 

Following on from the 2012 Report Card, the deadline for applications for an ex gratia 
reparation payment of up to $2000 under the Stolen Wages Reparation Scheme 
closed on 30 November 2012.  Whilst the reparation scheme was overall a positive 
development, stakeholder concerns regarding the scheme do not appear to have 
been addressed, nor do there appear to be any plans to reopen the application 
process to allow applicants who may have missed the deadline to apply for the 
payment.  Currently there is no data on the number of outstanding potential claims 
that exist (i.e. claims which were unable to be made before the cut-off). The 
collection of this data would enable a more meaningful evaluation of the success of 
the scheme to be undertaken.  

                                                      
25 Letter from Brian Loughnane, Federal Campaign Director Coalition to Ms Jody Broun and Mr Les Malezer, Co-Chairs, 
National Congress of Australia’s first Peoples, 31 August 2013, 19 <http://nationalcongress.com.au/wp-
content/uploads/2013/09/PartiesResponseToCongress_docx.pdf>. 
26 Australian Government, ‘Act of Recognition passes’ (Media release, 13 February 2013) <http://www.indigenous.gov.au/act-of-
recognition-passes/>. 
27 Ibid. 
28 Jenny Macklin, above n 18.  
29 Parliament of Australia, Joint Select Committee on Constitutional Recognition of Aboriginal and Torres Strait Islander Peoples 
<http://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Constitutional_Recognition_of_Aboriginal_and_Torres_Strait
_Islander_Peoples>.  
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• Engagement Framework 

On 5 September 2012, the National Congress of Australia’s First Peoples and the 
Australian Government finalised an ‘Engagement Framework’ outlining how the two 
parties will work together to achieve outcomes for Aboriginal and Torres Strait 
Islander Australians.30  It is unclear whether this framework is meant to constitute a 
‘Statement or Charter of Engagement’ as recommended by the Australian Human 
Rights Commission, as discussed in the 2012 Report Card.31 

The Australian Human Rights Commission has further recommended that the 
Australian Government commit to ongoing funding support for the international 
engagement of Aboriginal and Torres Strait Islander Australians to advocate for their 
human rights.32  International engagement includes participation at regional and 
global caucuses including the Pacific Regional Caucus and through the Indigenous 
Peoples Organisations Network.  

• Closing the Gap on employment 

The most recent Closing the Gap Report released in early 2014 indicates that the 
goal to halve the employment gap between Aboriginal and Torres Strait Islander 
Australians and other Australians by 2018 is unlikely to be reached.  In fact, between 
the last report in 2008 and the statistics compiled in 2012-13, the gap has widened 
with a decrease in the percentage of Aboriginal and Torres Strait Islander Australians 
aged 15-64 who are employed falling from 53.8% to 47.8%.33  

• Lateral Violence 

Following on from the 2012 Report Card, the Victorian Government has funded the 
Victorian Aboriginal Community Controlled Health Organisation to undertake a 
Lateral Violence Community Education Project.34 

Western Australia does not appear to have undertaken further research to develop 
the evidence base around lateral violence in Aboriginal and Torres Strait Islander 
communities or implemented engagement policies and programs as requested by the 
Australian Human Rights Commission in the 2011 Social Justice Report. 

• Doing Time, Time for Doing Report 

Further to the 2012 Report Card, the Aboriginal and Torres Strait Islander Social 
Justice Commissioner has noted with disappointment that in the Government 
response to the Doing Time report, only 12 out of the 40 recommendations were 
accepted in whole.35  The Commissioner, in addition to other stakeholders, has 
reiterated that including criminal justice targets in the Council of Australian 
Governments Closing the Gap policy initiative is a key step towards ensuring a 
coordinated, holistic response as recommended by the report and to help address 

                                                      
30 National Congress of Australia’s First Peoples, A Framework for Engagement between Australian Government Agencies and 
The National Congress of Australia’s First Peoples (2012) <http://nationalcongress.com.au/engagement-framework/>. 
31 Australian Human Rights Commission, Social Justice Report 2011, 27 – 8 
<http://www.humanrights.gov.au/publications/social-justice-report-2011>. 
32 Australian Human Rights Commission, Social Justice Report 2012, 29 -30 
<http://www.humanrights.gov.au/publications/social-justice-report-2012>. 
33 Australian Government, Closing the Gap Prime Minister’s Report 2014 
<http://www.dpmc.gov.au/publications/docs/closing_the_gap_2014.pdf>. 
34 Australian Human Rights Commission, above n 32, 59. 
35 Ibid, above n 32, 62. 
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the disproportionate imprisonment rates of Aboriginal and Torres Strait Islander 
Australians. 36 

• Aboriginal Heritage Act Reform 

Following on from the 2012 Report Card, while the Western Australian Government 
is still proposing to amend the Aboriginal Heritage Act 1972 (WA), it does not appear 
to have made any substantive progress towards a draft bill.37  However, the 
Department of Aboriginal Affairs (DAA) has undergone administrative reform to give 
effect to some of the proposals.  For example, the DAA is working with the 
Department of Mines and Petroleum to improve the quality of the Register of 
Aboriginal Sites and the preparation and gradual implementation of new Heritage 
Information Submission forms which are intended to improve the quality of site 
information recorded and reduce costs.  However, some stakeholders disagree that 
the new forms are providing these results.38 

• Aboriginal and Torres Strait Islander Prisoners 

The level of Aboriginal incarceration in Western Australia remains disproportionately 
high.  While the number of Aboriginal prisoners decreased by 0.1% as at 30 June 
2013 compared to 30 June 2012, Aboriginal prisoners accounted for 40.1% of the 
daily average population of adult prisoners in Western Australia in 2012-2013.39  

This issue is discussed further in the Criminal Justice System (section 7) of this 
Report Card. 

• The Stolen Generation Test Case 

In early 2013, a landmark trial was heard in the WA Supreme Court, considered to be 
a test case for compensation of members of the Stolen Generation in Western 
Australia.  The case was partly prompted by the Western Australian Government 
Redress Scheme,40 which awarded ex-gratia payments of a fraction of the amount 
awarded in the landmark South Australian case where the late Bruce Trevorrow 
received $775,000, after the SA Supreme Court found that Mr Trevorrow was treated 
unlawfully and falsely imprisoned when he was taken from his parents as a child.41  
The Aboriginal Legal Service has called on state and federal governments to fund a 
full reparation package including compensation and care for extended families still 
suffering.  However, the case was dismissed with the Supreme Court judge finding 
that the case was not established.42 

                                                      
36 Ibid above n 32, 61-2; National Aboriginal & Torres Strait Islander Legal Services, ‘Peak health coalition calls for Aboriginal 
and Torres Strait islander justice targets’ (Media Release, 28 August 2013) 1 
<http://www.natsils.org.au/portals/natsils/Media%20Releases/28-8-13%20NATSILS%20MR%20-
%20peak%20health%20coalition%20calls%20for%20Aboriginal&Torres%20Strait%20Islander%20justice%20targets.pdf>. 
37 Department of Aboriginal Affairs, Government of Western Australia, Review of the Aboriginal Heritage Act 1972 
<http://www.daa.wa.gov.au/en/Heritage-and-Culture/Aboriginal-heritage/Heritage-Act-Reform/>, Lisa Eaton and Tony van 
Merwyk, Proposed Amendments to the Aboriginal Heritage Act 1972 (WA) (9 May 2013) Herbert Smith Freehills 
<http://www.herbertsmithfreehills.com/insights/legal-briefings/proposed-amendments-to-the-aboriginal-heritage-act-1972-wa> 
38 Lisa Eaton and Tony van Merwyk, above n 37. 
39 Department of Corrective Services, Government of Western Australia, Annual Report 2012/2013, 25 
<http://www.correctiveservices.wa.gov.au/_files/about-us/statistics-publications/dcs-annual-report-2012-2013.pdf.> 
40 Claire Moodie, ‘Their children were taken but no reasons were given’ ABC News (online), 20 August 2012 
<http://www.abc.net.au/news/2012-08-17/stolen-generation-legal-trial-case/4206438> 
41 AAP, ‘South Australia loses appeal against $775,000 payout to Bruce Trevorrow’ The Australian (online), 22 March 2013 
<http://www.theaustralian.com.au/news/nation/south-australia-loses-appeal-against-775000-payout-to-bruce-trevorrow/story-
e6frg6nf-1225843750085>, Penelope Debelle and Jo Chandler, ‘Stolen generation payout’, The Age (online), 2 August 2007 
<http://www.theage.com.au/news/national/stolen-generation-payout/2007/08/01/1185647978562.html>. 
42 Collard v the State Of Western Australia [No 4] [2013] WASC 455 
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The WA Government does not appear to have provided further comment on this 
issue since the 2012 Report Card, nor does there appear to be any plan to establish 
a WA reparation fund for the State’s Stolen Generation or to evaluate or revisit the 
Redress Scheme. 

• The South West Native Title Settlement (Noongar Native Title Settlement) 

On 5 July 2013, the Western Australian Government presented the South West 
Aboriginal Land and Sea Council, on behalf of the Noongar People, a final offer to 
resolve native title claims across the South West of Western Australia.  The native 
title claim groups have six months to decide whether to finalise an agreement with 
the WA Government.  If an agreement is not reached the native title claims will 
ultimately be referred to trial before the Federal Court.43 

The Western Australian Government’s offer includes: 

• recognising the Noongar people as the Traditional Owners of the South West 
of WA through an act of Parliament (a draft Bill was released in February 
2014);44 

• establishing a perpetual trust (Noongar Boodja Trust) into which the WA 
Government would make funding instalments of $50 million annually for 12 
years; 

• establishing Noongar Regional Corporations in each of the 6 claim group 
areas, supported by one Central Services Corporation located in Perth, plus 
office accommodation with funding support of $10 million annually for 12 
years; 

• transferring up to 320,000 hectares of Crown land (300,000 of reserve land 
and 20,000 hectares of freehold land)45 in multiple tenure parcels into the 
Noongar Boodja Trust; 

• caring for the South West Conservation Estate by way of partnership 
between the Department of Parks and Wildlife and the Noongar Regional 
Corporations; 

• improving processes for the preservation of heritage and a standard Noongar 
heritage agreement applying to land development and related activities; 

• establishing the Noongar Home Ownership Scheme, an enhanced and 
targeted housing program coordinated by the Department of Housing; 

• improving opportunities for Noongar economic participation in the South West 
and increased job opportunities; and 

• supporting the establishment of a cultural centre for the Noongar people.46  

                                                      
43 Land, Approvals and Native Title Unit, Government of Western Australia, The South West Native Title Settlement 
<http://www.dpc.wa.gov.au/lantu/Claims/Pages/SouthWestSettlement.aspx>. 
44 A draft statement of recognition has been endorsed by a group of Noongar Elders from all six of the main native title claim 
group areas, see South West Aboriginal Land and Sea Council, Noongar Wangkinyiny, ‘Noongar Elders Endorse Recognition 
Statement’ (Newsletter, August 2013) 1-3 
<http://www.noongar.org.au/images/pdf/forms/SWALSC_Newsletter_August_edition2_2013.pdf> See also Colin Barnett and 
Michael Mischin, ‘Draft Noongar Recognition Bill for comment’ (Media Statement, 26 February 2014) 
<http://www.mediastatements.wa.gov.au/Pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=8123>. 
45 South West Aboriginal Land and Sea Council, Noongar Wangkinyiny, ‘Noongar Elders Endorse Recognition Statement’ 
(Newsletter, August 2013) 1-3 <http://www.noongar.org.au/images/pdf/forms/SWALSC_Newsletter_August_edition2_2013.pdf>. 
46 Colin Barnett and Michael Mischin, ‘Noongar people recognised in historic offer’ (Media Release, 6 July 2013) 
<http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=7556>. 
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Authorisation meetings, where the Noongar community will vote on the offer are likely 
to be held in the first few months of 2014 and if the Noongar people accept the 
State’s offer, the aim is to begin implementation of the agreement on 1 July 2014.47 

(c) Negative Developments since November 2012 

• Funding for Aboriginal and Torres Strait Islander Legal Services 

The National Aboriginal and Torres Strait Islander Legal Services (NATSILS) was set 
to receive $12 million in funding over two years for Aboriginal and Torres Strait 
Islander legal services around Australia, 48 however in December 2013 the Federal 
Government announced that it was defunding NATSILS and all law reform and policy 
officer positions within each state and territory affiliate to save money.49 These cuts 
will deny essential legal services to even more indigenous people.50 

• Aboriginality in Sentencing 

The High Court recently heard Bugmy v The Queen,51 a case involving ‘Fernando 
considerations’ which relate to an offender’s Aboriginal, cultural and social 
background, in sentencing Aboriginal and Torres Strait Islander Australians.52  A 
narrowing of the ‘Fernando considerations’ has been said to have contributed to high 
rates of imprisonment for Aboriginal and Torres Strait Islander Australians.53  The 
High Court did not accept that courts should take judicial notice of the systemic 
background of deprivation of Aboriginal offenders, stating that in any case in which it 
is sought to rely on an offender’s background of deprivation in mitigation of sentence, 
it is necessary to point to material tending to establish that background.54  

In the majority judgment their Honours said that: 

there is no warrant, in sentencing an Aboriginal offender… to apply a method 
of analysis different from that which applies in sentencing a non-Aboriginal 
offender.  Nor is there a warrant to take into account the high rate of 
incarceration of Aboriginal people when sentencing an Aboriginal offender.55 

However, in the majority judgment, it was accepted that the effects of profound 
deprivation do not diminish over time and are to be given full weight in the 
determination of the appropriate sentence in every case.56  Their Honours clarified 

                                                      
47 South West Aboriginal Land and Sea Title, above n 45. 
48 National Aboriginal & Torres Strait Islander Legal Services, ‘$12m Funding Injection for Aboriginal and Torres Strait Islander 
Legal Services in Federal Budget’ (Media Release, 15 May 2013) 
<http://www.natsils.org.au/portals/natsils/Media%20Releases/15-5-
13%20NATSILS%20MR%20$12m%20funding%20boost%20for%20ATSILS%20announced%20in%20Federal%20Budget.pdf>. 
49 Patricia Karvelas, ‘Coalition scales back cuts to legal aid’ The Australian (online), 17 December 2013 
<http://www.theaustralian.com.au/national-affairs/policy/coalition-scales-back-cuts-to-legal-aid/story-fn9hm1pm-
1226784449022#>; National Aboriginal & Torres Strait Islander Legal Services, ‘Government to defund Aboriginal and Legal 
Services Peak Body and all law reform and Policy Positions’ (Media Release, 17 December 2013) 
<http://www.natsils.org.au/portals/natsils/Media%20Releases/17-12-
13%20NATSILS%20MR%20Govt%20to%20defund%20NATSILS%20and%20all%20ATSILS%20Law%20Reform%20and%20P
olicy%20Positions.pdf>. 
50 Ibid. 
51 Bugmy v The Queen [2013] HCA 37. 
52 Jennifer Macey, ‘William Bugmy’s High Court case to review role of Aboriginality in sentencing’ ABC News (online), 6 August 
2013 <http://www.abc.net.au/news/2013-08-05/william-bugmys-lawyers-appeal-sentence-on-grounds-of-
aboriginal/4866714?section=act>. 
53 Richard Ackland, ‘Let punishment fit crime – but the circumstances too’, Sydney Morning Herald (online), 23 August 2013 
<http://m.smh.com.au/comment/let-punishment-fit-crime--but-the-circumstances-too-20130822-2seai.html>. 
54 Bugmy v The Queen [2013] HCA 37, [41]. 
55 Ibid [36]. 
56 Ibid [42]-[44]. 
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that this was not to suggest that an offender’s deprived background has the same 
(mitigatory) relevance for all of the purposes of punishment.57 

The High Court considered similar issues in another recent case, Munda v Western 
Australia.58  In the majority judgment it was said that ‘To accept that Aboriginal 
offenders are in general less responsible for their actions than other persons would 
be to deny Aboriginal people their full measure of human dignity.’59  Their Honours 
noted that mitigating factors must not be allowed to result in a penalty which is 
disproportionate to the gravity of the offence60 and that consideration of moral 
culpability must be balanced with the seriousness of the offence.61 

• Aboriginal and Torres Strait Islander Children in Care 

The number of Aboriginal and Torres Strait Islander children in care in Western 
Australia continues to be of concern.  While comprising only 5.5% of Western 
Australia’s children, 49% of children in care as at 30 June 2013 were Aboriginal and 
Torres Strait Islander children.62   

Given the lack of improvement in the overrepresentation of Aboriginal and Torres 
Strait Islander children in care, the Department for Child Protection and Family 
Support needs to evaluate the effectiveness of its strategies to address the 
disproportionate representation of Aboriginal children and families requiring access to 
Department services or who are subject to child protection concerns.  The 
Department needs to engage more effectively with Aboriginal and Torres Strait 
Islander persons and liaise with other Western Australian Government departments 
to identify underlying causes contributing to this overrepresentation and develop a 
comprehensive, whole-of-Government response.63 

It has been suggested that a system be developed, in consultation, partnership and 
collaboration with Aboriginal and Torres Strait Islander Australians, for increased 
early and therapeutic family interventions and parental support which focuses on 
increasing the chances of young people remaining with their families.64  

The Department for Child Protection and Family Support needs to continue to 
improve the proportion of Aboriginal and Torres Strait Islander children placed in 
accordance with the Aboriginal and Torres Strait Islander Placement Principle and 
address challenges associated with the principle.65 

• Mandatory Sentencing Legislation 

The Criminal Code Amendment Bill (No. 2) 2013 (WA), which sought to amend 
mandatory sentencing legislation to extend mandatory sentencing for assaults to 

                                                      
57 Ibid , above n 54,[44]. 
58 Munda v Western Australia [2013] HCA 38. 
59 Ibid [53].  See also Veen v The Queen [No 2] [1988] HCA 14. 
60 Ibid. 
61 Ibid [57]. 
62 Department for Child Protection and Family Support, Government of Western Australia, Annual Report 2012-2013, (2013) 9, 
12, <http://www.dcp.wa.gov.au/Resources/Documents/Annual%20reports/Annual%20Report%20201213.pdf>. 
63 Commissioner for Children and Young People, Government of Western Australia, Annual Report 2011-2012, (2012) 5, 
<http://www.ccyp.wa.gov.au/files/Annual%20Reports/Annual%20Report%202011-12%20-
%20Online%20version%20with%20links.pdf>. 
64 National Aboriginal and Torres Strait Islander Legal Services, NATSILS Shadow Report to the UN Committee on the Rights of 
the Child, (2011) 8 
<http://www.atsils.org.au/_dbase_upl/NATSILS%20Shadow%20Report%20to%20UN%20Committee%20on%20the%20Rights
%20of%20the%20Child%20July%202011.pdf>. 
65 Department for Child Protection and Family Support, Government of Western Australia, Annual Report 2012-2013, (2013) 45 
<http://www.dcp.wa.gov.au/Resources/Documents/Annual%20reports/Annual%20Report%20201213.pdf>.  
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youth custodial officers,66 received Royal Assent on 4 October 2013.  The WA 
Government has previously proposed extending the mandatory sentencing laws to a 
minimum of two years prison for juveniles over 16 years of age who commit three or 
more break and enters (the minimum mandatory sentence is currently 12 months).67  
The Government has also considered amending the Young Offenders Act so that 
referrals to juvenile justice teams and cautions will count as ‘strikes’ and have also 
proposed counting convictions recorded more than two years prior to the current 
offence. 68 These proposals were met by strong criticism from a range of 
stakeholders including Governor McCusker and from Aboriginal and Torres Strait 
Islander Australians and human rights advocacy bodies and individuals.69  The 
mandatory sentencing laws and proposals have been criticised for disproportionately 
targeting Aboriginal people and contributing to the disproportionate imprisonment 
rates for Aboriginal and Torres Strait Islander Australians.70  There have also been 
renewed calls for the legislation to be repealed as occurred in the Northern Territory 
in 2001 and for a new approach which addresses the underlying causes of crime 
rather than imposing harsher penalties.71 

The issue of mandatory sentencing is also discussed in the Criminal Justice System 
and Youth and Children sections of this Report Card. 

• Stronger Futures in the Northern Territory Act  

On 16 July 2012, the substantive provisions of the Stronger Futures in the Northern 
Territory Act 2012 (Cth) commenced, after receiving heavy criticism from various 
sectors of the community, particularly Indigenous and human rights groups.  The Act 
replaces the Northern Territory National Emergency Response Act 2007 (Cth) as 
many of the measures introduced in that original act were subject to sunset clauses 
that took effect in August 2012.  The Act continues a number of the original 
measures such as welfare quarantining and alcohol management.72  Prior to its 
enactment, this legislation was opposed for including measures such as compulsory 
income management and other measures considered intrusive and limiting of 
individual freedoms and human rights.73  The Act was also criticised for undermining 
self-determination and for a failure to allow for participation, effective consultation 
and engagement with Aboriginal and Torres Strait Islander Australians in the 
preparation of the legislation, as required by the Declaration on the Rights of 
Indigenous Peoples.74 

                                                      
66 Colin Barnett, ‘Building on the first 20 weeks’ (Media Release, 6 August 2013) 
<http://www.mediastatements.wa.gov.au/Pages/StatementDetails.aspx?StatId=7631&listName=StatementsBarnett>; Michael 
Mischin and Joe Francis, ‘Youth custodial officers to be protected by law’ (Media Release, 26 June 2013) 
<http://www.mediastatements.wa.gov.au/Pages/StatementDetails.aspx?StatId=7517&listName=StatementsBarnett>. 
67 Natasha Robinson, ‘Most needy kids at risk in sentencing push’, The Australian (online), 26 February 2013 
<http://www.theaustralian.com.au/national-affairs/policy/most-needy-kids-at-risk-in-sentencing-push/story-fn9hm1pm-
1226585445246#> . 
68 Ibid. 
69 Gerry Georgatos, ‘ALSWA, Governor McCusker, McGlade and Gooda slam extensions to mandatory sentencing’, The 
Stronger (online), 1 March 2013 <http://thestringer.com.au/alswa-governor-mccusker-mcglade-and-gooda-slam-extensions-to-
mandatory-sentencing/>. 
70 Ibid. 
71 Ibid. 
72 ‘Stronger Futures laws condemned after passing Senate’, ABC News (online), 29 June 2012 
<http://www.abc.net.au/news/2012-06-29/stronger-futures-laws-rushed-through-senate/4100288>. 
73 Australian Human Rights Commission, Stronger Futures in the Northern Territory Bill 2011 and two related Bills, 6 February 
2012, 6 <http://www.humanrights.gov.au/sites/default/files/content/legal/submissions/2012/20120206_stronger.pdf>. 
74 Ibid 5; Carolyn Herbert, ‘Opposition to Stronger Futures Bill strengthens’, ABC News (online), 6 March 2012 
<http://www.abc.net.au/news/2012-03-06/more-opposition-to-stronger-futures-bill/3871408>; ‘Stronger Futures laws condemned 
after passing Senate’, ABC News (online), 29 June 2012 <http://www.abc.net.au/news/2012-06-29/stronger-futures-laws-
rushed-through-senate/4100288>. 
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Case Study: Difficulties of remote location and the impact of family violence 

A lives in a remote Aboriginal community. Her child was apprehended by the Department for 
Child Protection and Family Support (DCPFS) following a number of violent assaults on her 
by the child's father (who was imprisoned for the assaults) and excessive alcohol use by 
both parents.  

DCPFS placed the child in another remote community with DCPFS approved relative carers 
of the violent father.   

A had initial legal representation by a duty lawyer in Perth but then returned to her home 
community. 

Three months later she was able to access legal assistance through an outreach service 
conducted by a Perth based Community Legal Centre. 

A has obtained a final 2 year violence restraining order against the father which is to remain 
in place after he is released from prison.  She has done all that she can to ensure her own 
safety (moving to her home community away from the father's home community), and 
creating a safe environment for the child to return to her care. 

The parties in these proceedings are located as follows: 

• A (Mother) - remote Aboriginal community; 

• Father - regional prison; 

• Child - another remote Aboriginal community over 600km on a dirt road from A; 

• DCPFS caseworker - Perth, over 1500km from A and over 2000km from the child; 
and 

• Court – Perth. 

The remoteness of the communities has created problems for A in the following ways: 

• access to legal advice - A was initially unaware of anyone who could help her when 
she returned to her community;  

• lack of accessible phone communication (until recently when mobile coverage was 
extended to her region) - this has made contact with her child difficult, as well as 
contact with DCPFS, her lawyer and other support workers;  

• court appearances are held via video link, with the court and the lawyers in Perth - 
this makes effective communication difficult and gives a sense of disempowerment to 
A, who would prefer to "look the judge in the face and tell her story"; and 

• cultural appropriateness of decisions made by the DCPFS - the caseworker is not 
familiar with the Aboriginal communities of the parties and the child.  Other 
department workers have some involvement but do not have links with the 
communities.  This leads to frustration on the part of A, who does not think that 
DCPFS are doing a proper job if they do not know what life is like for her and her 
family in those communities. 

These are all additional barriers faced by Aboriginal people in a legal system that is already 
foreign to them. 
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Case Study: Inappropriate responses to family domestic violence  

B, a paternal grandmother of two, took her grandchildren into her care when they were very 
young.  

She did this to keep them safe from seeing family violence from their Dad against their Mum.  

B got a Violence Restraining Order (VRO) against her son to try and keep him away from her 
house and keep the children and herself safe from harm.  

B cared for the children for 2 years.  During this time, B’s son would come to her house 
uninvited and in breach of the VRO.  When this happened B would call the police for help.  
This happened on several occasions, so DCPFS got involved.   

DCPFS made an order for the 2 children to be in care for a period of 2 years.  The children 
were sent to live with other relatives.  DCPFS thought B could not provide the children with a 
safe environment to live in because her son came to the house.  B was having regular 
contact with the grandchildren even though they did not live with her.  DCPFS said B must 
not expose the children to family violence when they visited her.  

On one of the weekend visits, the children’s father came to B’s house uninvited.  He 
damaged her car while B and the children were inside the house.  B called the police for 
help.  When DCPFS found out about the incident they reduced B’s time with her 
grandchildren to 3 hours per fortnight.  DCPFS also said the visits had to happen in a public 
place. 

Instead of B's son being punished for being a perpetrator of violence, B and the children 
have been punished for reporting the violence. 

Possible recommendations include comprehensive and ongoing cultural and family violence 
training for DCPFS and WA police (or all Government agencies involved with family violence 
matters). 

Case Study: Barriers to giving evidence 

A is an Aboriginal woman.  Her partner was both emotionally and physically abusive towards 
her.  During one particular attack, A was grievously injured.  Her partner would not stop 
attacking her and in a struggle for her life, A was able to grab hold of a sharp object and 
thrust it towards her partner in hopes of making him stop the attack.  As a result of this, A's 
partner died.  A was devastated.  

Most cases involving men receiving injuries from their partners are usually in the context of 
self-defence or protection after the physical violence of the male partner has increased to 
such a scale that a fatality is a likely outcome for the woman.      

A had the plea of self-defence available to her, but pleaded guilty instead.  A number of 
barriers to justice contributed to A's guilty plea: 

• she was from a traditional Aboriginal community and spoke very little English and 
limited interpreters were available; and 

• in addition to white man's law, A would also have to face traditional punishment upon 
return to her community. 

A feared returning to her community because of the traditional punishment she would 
additionally have to receive. 
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Aboriginal women from traditional remote communities have reported pleading guilty to 
offences where a defence of self-defence is available.  Reasons for this include: 

• proceedings being conducted in English, with very few appropriate translators 
available;  

• divide between white legal system and Aboriginal law;  

• pressures from within the Aboriginal community to accept blame, despite the 
circumstances, and to accept traditional punishment; 

• fear of being released back into Aboriginal community to receive traditional 
punishment; and  

• lack of legal aid to defend the client. 

6.5 Recommendations:  

• The Federal Government and/or state/territory Governments adopt a mechanism to 
ensure adequate reparation, including compensation, is provided to the victims of the 
Stolen Generation; 

• The Federal Government and state/territory Governments continue their efforts to 
improve the operation of the native title system, in consultation with Aboriginal and 
Torres Strait Islander Australians, particularly to address the issue that many 
Aboriginal and Torres Strait Islander Australians are unable to obtain recognition of 
their relationship to land due to the onerous burden of proof requirements; 

• The State Government undertake further research to develop the evidence base 
around lateral violence in Aboriginal and Torres Strait Islander communities and 
implement engagement policies and programs as requested by the Australian 
Human Rights Commission in the 2011 Social Justice Report; 

• The Federal Government should include new justice targets within the Close the Gap 
policy initiative to address the disproportionate imprisonment rates of Aboriginal and 
Torres Strait Islander Australians;  

• The Federal Government and/or state/territory Governments should provide 
continuous funding for Aboriginal and Torres Strait Islander legal services and taking 
effective measures to ensure equality in access to justice; 

• The Federal Government and/or state/territory Governments dedicate sufficient 
resources to address the social and economic factors underpinning indigenous 
contact with the criminal justice system; 

• The Federal Government implement a new National Partnership Agreement on 
Closing the Gap in Indigenous Health Outcomes and introduce legislation to 
formalise a process for national monitoring and reporting on efforts to Close the Gap 
in accordance with benchmarks and targets, in partnership with Aboriginal and 
Torres Strait Islander Australians and their representatives; 

• The Federal Government develop a new mechanism to determine the appropriate 
Aboriginal and Torres Strait Islander share of mainstream health programs based on 
both population and an index of need; 

• The Federal Government and/or state/territory Governments produce accurate data 
on Aboriginal and Torres Strait Islander children in remote areas to access whether 
existing education infrastructure and services meet the needs of Aboriginal and 
Torres Strait Islander Australians living in remote areas; 
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• The Federal Government should hold a referendum to allow for Constitutional 
recognition of Aboriginal and Torres Strait Islander Australians as the first 
Australians; 

• The Federal Government should continue to allocate adequate resources to preserve 
indigenous languages; 

• The Federal Government consider the adoption of temporary special measures to 
increase further the number of women in political and public life and to ensure the 
equal participation and representation of women in political and public life reflects the 
full diversity of the population, including Aboriginal and Torres Strait Islander women; 

• The Federal Government should appoint a Deputy Commissioner for Aboriginal and 
Torres Strait Islander children and young people at a national and/or state/territory 
level; 

• The State Government should simplify the birth registration process and provide 
support to ensure that birth registration and certificates are accessible to all 
Australians; 

• The Federal Government should review implementation of the Bringing Them Home 
Report and take action to ensure there is full respect for Aboriginal and Torres Strait 
Islander children’s rights to their identity, name, culture, language and family 
relationships throughout the child protection system; 

• The Federal Parliament should develop Federal legislation as a general framework to 
reduce violence and promote the enactment of similar and complementary legislation 
at state and territory level; 

• The Department of Child Protection and Family Support evaluate the effectiveness of 
its strategies to address disproportionate representation of Aboriginal children and 
families requiring access to Department services or who are subject to child 
protection concerns; 

• The Department of Child Protection and Family Support engage more effectively with 
Aboriginal and Torres Strait Islander Australians and liaise with other Western 
Australian Government departments to identifying and address underlying causes 
contributing to the overrepresentation of Aboriginal and Torres Strait Islander children 
in care and develop a comprehensive, whole-of-Government response; 

• The Department of Child Protection and Family Support develop a system with 
Aboriginal and Torres Strait Islander Australians, for increased early and therapeutic 
family interventions and parental support which focuses on increasing the chances of 
young people remaining with their families;  

• The Department of Child Protection and Family Support continue to improve the 
proportion of Aboriginal and Torres Strait Islander children placed in accordance with 
the Aboriginal and Torres Strait Islander Placement Principle and address challenges 
associated with the principle; 

• The State Government review judicial and administrative arrangements to reduce 
overrepresentation of Aboriginal and Torres Strait Islander Australians in the criminal 
justice system, particularly those incarcerated, and to use diversion and other 
alternative measures to avoid imprisonment and separation of Aboriginal and Torres 
Strait Islander children from their family members; 
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• The Federal Government should include new justice targets in the Council of 
Australian Governments Closing the Cap policy initiative to help address the 
disproportionate imprisonment rates of Aboriginal and Torres Strait Islander 
Australians; 

• The Federal Government should develop a ‘Statement or Charter of Engagement’ to 
complement the Engaging Today, Building Tomorrow framework and commit to 
ongoing funding for the international engagement of Aboriginal and Torres Strait 
Islander Australians to advocate for their human rights; 

• The State Government undertake effective consultation and engage with Aboriginal 
and Torres Strait Islander Australians in relation to the proposed amendments to the 
Aboriginal Heritage Act 1972 (WA). 

6.6 Contacts and further information 

Aboriginal Family Law Services (WA) – www.afls.org.au  

Aboriginal Legal Service (WA) – www.als.org.au  

Australian Human Rights Commission - www.humanrights.gov.au  

Department of Aboriginal Affairs (WA) – www.daa.wa.gov.au 

Department of the Attorney General (Australia) – www.ag.gov.au  

Department for Child Protection and Family Support (WA) –www.dcp.wa.gov.au 

Department of Corrective Services (WA) – www.correctiveservices.wa.gov.au  

National Aboriginal & Torres Strait Islander Legal Services – 
http://www.natsils.org.au/  

National Aboriginal and Torres Strait Islander Women’s Alliance –
http://natsiwa.org.au/home.aspx  

National Congress of Australia’s First Peoples - http://nationalcongress.com.au/  
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7 Criminal Justice System  

7.1 Summary of issues 

As in 2012, 2013 saw a number of substantial improvements in the criminal justice 
sphere.  Welcome developments included the rollout of mental health diversion 
courts aimed at both adult and child offenders, and a shift in State Government crime 
reduction policy towards an approach more consistent with principles of justice 
reinvestment.   

However, systematic problems remain within the criminal justice system.  The state’s 
prison system hit a “record-high” single day muster this year, and reports indicate 
that all but one of the state’s prisons are overcrowded.  The rate of Indigenous 
overrepresentation remains extremely high.  Additionally, the State Government has 
continued to introduce new legislation which may adversely affect human rights, 
including anti-association laws and laws targeting ‘out of control’ parties, and has 
taken harsh new measures against people who default on fines payable to the State 
Government.    

7.2 Minimum Standards  

International law:  

• International Covenant on Civil and Political Rights, Articles 7, 9, 10, 14 and 
26 

• UN Convention Against Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment 

• Universal Declaration of Human Rights, Articles 1-11 

• UN Standard Minimum Rules for the Treatment of Prisoners 

• UN Basic Principles for the Treatment of Prisoners 

• UN Body of Principles for the Protection of All Persons Under any Form of 
Detention or Imprisonment 

• UN Standard Minimum Rules for the Administration of Juvenile Justice 
(Beijing Rules) 

Domestic law:  

• Prisons Act 1981 (WA), Parts IV – VI, VIII, IX and X 

7.3 Most recent concluding observations made in respect of Australia 

The Human Rights Committee in their 2009 Concluding Observations relevantly 
requested Australia to:  

• take firm measures to eradicate all forms of excessive use of force by law 
enforcement officials. It should in particular: (a) establish a mechanism to 
carry out independent investigations of complaints concerning excessive use 
of force by law enforcement officials; (b) initiate proceedings against alleged 
perpetrators; (c) increase its efforts to provide training to law enforcement 
officers with regard to excessive use of force, as well as on the principle of 
proportionality when using force; (d) ensure that restraint devices, including 
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TASERs, are only used in situations where greater or lethal force would 
otherwise have been justified; (e) bring its legislative provisions and policies 
for the use of force into line with the United Nations Basic Principles on the 
Use of Force and Firearms by Law Enforcement Officials; and (e) provide 
adequate reparation to the victims. 

 

• take effective measures to ensure equality in access to justice, by providing 
adequate services to assist marginalized and disadvantaged people, 
including indigenous people and aliens. The State party should provide 
adequate funding for Aboriginal and Torres Strait Islander legal aid, including 
interpreter services.  

The Committee on the Elimination of Racial Discrimination in their 2010 Concluding 
Observations relevantly called on Australia to: 

• dedicate sufficient resources to address the social and economic factors 
underpinning indigenous contact with the criminal justice system 

• adopt a justice reinvestment strategy, continuing and increasing the use of 
indigenous courts and conciliation mechanisms, diversionary and prevention 
programmes and restorative justice strategies, and recommends that, in 
consultation with indigenous communities, Australia take immediate steps to 
review the recommendations of the Royal Commission into Aboriginal Deaths 
in Custody, identifying those which remain relevant with a view to their 
implementation;  

7.4 Performance Card 

(a) Positive Developments since November 2012 

• Justice reinvestment 

The State Government has indicated that it may reverse its opposition to a ‘justice 
reinvestment’ approach to crime prevention.  At its broadest, justice reinvestment 
involves “identifying drivers of criminal justice system costs, targeting alternative 
allocations of resources to reduce those costs, and reinvesting the savings in areas 
that will contribute to increased public safety.”75  This can be accomplished by 
obtaining and analysing data on offending to as to target specific sections of the 
community where crime prevention programs may be most effective.76 

In May 2013, the Corrective Services Minister indicated the State Government would 
adopt an approach broadly in line with justice reinvestment principles in order to 
direct its budget for early intervention/crime prevention programs in Western 
Australia.  The Minister also indicated that the budget for such programs would be 
increased by 50 percent, from $2 million to $3 million.77 

In June 2013, the Senate Legal and Constitutional Affairs References Committee 
issued their report into the value of a justice reinvestment approach to criminal justice 

                                                      
75 Allison M Dwyer, S Rebecca Neusteter, Pamela Lachman, ‘Data-Driven Decision making for Strategic Justice Reinvestment’ 
(Brief , May 2012), 1 <http://www.urban.org/UploadedPDF/412543-Data-Driven-Decisionmaking-for-Strategic-Justice-
Reinvestment.pdf>. 
76 Western Australian Association for Mental Health, Western Australian Council of Social Services and Western Australian 
Network of Alcohol and other Drug Agencies, ‘Justice & Community Safety in Western Australia: A call for efficient investment in 
effective outcomes’ (February 2013) 5 
<http://www.wacoss.org.au/Libraries/z_eNews_304/Justice_and_Community_Safety_Report.sflb.ashx>. 
77 Daniel Emerson, Kate Emery and Luke Eliot, ‘Lift for crime prevention spending’, The West (online), 6 May 2013 
<http://au.news.yahoo.com/thewest/wa/a/17024129/lift-for-crime-prevention-spending/>. 
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in Australia which made a number of recommendations.78  The Western Australian 
Government should implement the relevant recommendations made in the Senate 
Report.  This is a positive development for the Western Australian justice system, 
which should result in improvements to areas of the justice system which currently 
require attention.79  

The issue of Justice Reinvestment is also discussed in the Children & Young People 
section of this Report Card. 

• Mental Health Diversion Courts 

The 2012 Report Card highlighted the positive development that funds had been 
allocated in the State Budget to establish pilot programs within the Magistrates Court 
and the Children’s Court to divert accused persons who may have mental illnesses 
away from the criminal justice system and into treatment. 

Since the 2012 Report Card was issued, both schemes have come into existence.  
Within the Magistrates Court, the START (Specialist Treatment and Referral Team) 
Court has been operating since March 2013 five days a week under the supervision 
of a fulltime Magistrate.80  The START Court replaces the previous informal system of 
managing accused persons with mental illness that was previously in place.81 

A similar pilot program in which mental health professionals assist the court has been 
operating within the Perth Children’s Court since April 2013.  At present, this program 
is focussed on the Perth metropolitan region only.82 

• Police officers charged over taser use 

The 2012 Report Card noted the developments in the case of Kevin Spratt, an 
Aboriginal man who was tasered at least 12 times by police officers while unarmed 
and in police custody in 2008.   

As was noted in the 2012 Report Card, the Crime and Corruption Commission 
recommended that the Director of Public Prosecutions consider charges against two 
police officers over the incident.  In April 2013, the DPP brought charges of assault 
against the two police officers.83  A trial took place in January 2014, and the officers 
were convicted and received suspended sentences.84 

(b) Requires Attention 

• Aboriginal over-representation in the criminal justice system 

The 2011 and 2012 Report Cards both drew attention to the ongoing issue of over-
representation of Aboriginal people in custody.  According to the Department of 
Corrective Services annual report for 2012/2013, Aboriginal people more than 40 

                                                      
78Senate Legal and Constitutional Affairs References Committee, Parliament of Australia, Value of a justice reinvestment 
approach to criminal justice in Australia (2013) [7.116 – 8.55] 
<http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Completed_inquiries/20
10-13/justicereinvestment/report/b02> 
79 As outlined in the “Youth and Children” section of this report. 
80 Mental Health Commission, Government of Western Australia, Mental health court diversion and support program 
<http://www.mentalhealth.wa.gov.au/mentalhealth_changes/Mental_Health_Court_Diversion.aspx>. 
81 ‘New court for Perth’s mentally ill’, WA Today (online), 18 March 2013 L<http://www.watoday.com.au/wa-news/new-court-for-
perths-mentally-ill-20130318-2gaw7.html>. 
82 Mental Health Commission, above n 80; 

‘Two policemen handed suspended jail terms, fines for Taser assault of Kevin Spratt’ Perth Now (online), 22 January 2014 
<http://www.perthnow.com.au/news/western-australia/two-policemen-handed-suspended-jail-terms-fines-for-taser-assault-of-
kevin-spratt/story-fnhocxo3-1226807067577>. 
84 ‘Assault trial for cops over Kevin Spratt tasering delayed, again’, WA Today (online), 23 July 2013 
<http://www.watoday.com.au/wa-news/assault-trial-for-cops-over-kevin-spratt-tasering-delayed-again-20130723-2qh73.html>. 
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percent of the adult prison population in Western Australia.85  Of 781 young people 
subject to community orders as at 30 June 2013, 502 were Aboriginal.86   

This remains a serious ongoing concern in the criminal justice sphere, especially 
given the lack of credible plans advanced by the authorities to curb or reverse the 
trend of Aboriginal over-representation in the criminal justice system.  The State 
Government needs to begin developing serious plans to confront this chronic issue. 

• Over-crowding in prisons 

The 2012 Report Card noted that the Western Australian prison population had 
increased by approximately 30 percent between 2007 and 2012.  There has been no 
reversal of this trend: the Department of Corrective Services annual report showed 
that the daily average adult prisoner population increased from 4,795.32 in 
2011/2012 to 4,950.79 in 2012/2013, with a “record-high muster” being reached in 
May 2013.87  An inspection by the Inspector of Custodial Services in December 2012 
of Pardelup Prison Farm led the Inspector to declare that it was “the only [prison in 
Western Australia] that is not overcrowded.”88  In a separate inspection, Hakea 
Prison was described as an “overcrowded environment with inadequate support 
infrastructure”,89 while Bandyup Women’s Prison was referred to (in a review of a 
separate facility) as “the state’s most problematic prison in terms of overcrowding, 
inadequate resources and impoverished facilities.”90   

As was noted in the 2012 Report Card, overcrowding of facilities has major effects on 
the human rights of persons in custody, with effects for prisoners’ privacy, health and 
safety.  In May 2013, former District Court Chief Judge Antoinette Kennedy called for 
an all-party taskforce to be established to deal with the issue as a “matter of 
urgency”, primarily through the establishment of a justice reinvestment program.91  
No committee or taskforce was established, but as noted above, a limited justice 
reinvestment approach has been applied to early intervention programs. 

As with the issue of Aboriginal over-representation in the prison population, the 
stretching of the State’s prison system beyond its capacity is an ongoing issue for 
which no serious, far-reaching plans have been proposed.  On the contrary, the 
continued reliance on mandatory sentencing laws and a proliferation of new offences 
which carry the possibility of imprisonment may exacerbate this issue and result in 
continuing growth in the prison population above and beyond whatever extra capacity 
may be added to the system. 

• Use of Prohibited Behaviour Orders 

Prohibited Behaviour Orders (PBOs) were introduced by legislation in 2010.  Any 
person over the age of 16 who has been convicted of two or more anti-social 
offences within three years can be issued with a prohibited behaviour order by the 
courts. Unless ordered otherwise, the offender will then have their name, photograph, 

                                                      
85 Department of Corrective Services, Government of Western Australia, Annual Report (2013), 24. 
<http://www.correctiveservices.wa.gov.au/_files/about-us/statistics-publications/dcs-annual-report-2012-2013.pdf.> 
86 Ibid 58. 
87 Ibid 25. 
88 Office of the Inspector of Custodial Services, Government of Western Australia, Report of an Announced Inspection of 
Pardelup Prison Farm (January 2013), 37 <http://www.oics.wa.gov.au/downloadpdf.cfm?objectid=5AF046CD-A279-FE0C-
1771C44F679BB453> 
89 Ibid. 
90 Ibid. 
91 Emily Moulton, ‘Former Chief Judge: Solve WA’s prison crisis’, Perth Now (online), 16 May 2013 
<http://www.perthnow.com.au/news/western-australia/former-chief-judge-solve-was-prison-crisis/story-fnhocxo3-
1226644630124>,Veronica Buck, ‘New anti-association laws questioned by disparate groups’, ABC News (online), 21 January 
2010, <http://www.abc.net.au/news/2010-01-21/new-anti-association-laws-questioned-by-disparate/1217254> 
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suburb of residence and the constraints placed on them by the order published 
online.92 

The Committee on the Rights of the Child expressed concern at the inadequacy of 
privacy protection for children in penal proceedings, including legislation in Western 
Australia which permits the publication of personal details of a person, including 
minors, who has carried out anti-social behaviour. The Committee recommended the 
abolition of the legislation as it is in breach of the right to privacy of the child.  The 
Western Australian Government has not heeded his concern and the PBO’s are still 
being used throughout the State. 

There are no released statistics governing the use of PBOs. However, at the time of 
writing, there were 44 individuals along with the terms of their PBOs listed on the WA 
Government’s PBO website.93 

• Anti-association laws 

In November 2012, the State Parliament passed the Criminal Organisation Control 
Bill 2013 (WA).  The legislation was designed to give police and the courts additional 
powers to deal with organised crime, including the ability to have a court declare an 
organisation to be a criminal organisation, allowing for additional sanctions against its 
members.  The legislation was only proclaimed in October 2013,94 and convictions 
under it are reportedly not expected before 2014.95 

Western Australia’s attempts to implement broad anti-association laws have in the 
past been criticised or caused concern amongst the Law Society of Western 
Australia, trade unions, criminologists, civil libertarians and other civil society 
organisations due to their potential impact on freedom of speech and association, 
their potential to be applied beyond their current stated targets (outlaw motorcycle 
clubs) and their potential ineffectiveness.96   

(c) Negative Developments since November 2012 

• Out of control gatherings law 

New laws making it an offence to host an ‘out of control’ party or gathering came into 
effect in December 2012.  The laws were questioned at the time by the Criminal 
Lawyers Association, which raised concerns that the laws would be difficult to 
implement,97 and by the Youth Affairs Council of WA which accused the State 
Government of “demonising” young people, who would be unable to meet the cost of 
fines handed out, and who were most likely to be targeted by the legislation.98  
Figures released since then indicate that the police have shut down an average of 
one ‘out of control’ gathering every two weekends since the laws came into force.99 

There have been no significant efforts to reduce alcohol-related violence or anti-
social behaviour in these situations, which typically involve private functions at 

                                                      
92 “Young offenders to be named and shamed” WA today (online), 26 November 2010 <http://www.watoday.com.au/wa-
news/young-offenders-to-be-named-and-shamed-20101126-18a68.html>. 
93Government of Western Australia, Prohibited Behaviour Orders <http://www.pbo.wa.gov.au/PBOWebSite/Home/Index>. 
94 Emily Moulton, ‘WA Police and Perth courts have greater powers in fight against bikies’ Perth Now (online), 29 October 2013 
<http://www.perthnow.com.au/news/western-australia/wa-police-and-perth-courts-have-greater-powers-in-fight-against-
bikies/story-fnhocxo3-1226749205819>. 
95 Daniel Emerson, ‘WA bikie laws need kickstart’, The West (online), 18 October 2013 
<http://au.news.yahoo.com/thewest/latest/a/19445455/wa-bikie-laws-need-kickstart/>  
96 Rhianna King, “Bikies, unions join forces against anti-association laws”, WA today (online), 1 May 2012 
<http://www.watoday.com.au/wa-news/bikies-unions-join-forces-against-antiassociation-laws-20120430-1xuvm.html>. 
97 ‘Mixed views on out-of-control party laws’, ABC News (online), 15 December 2012 < http://www.abc.net.au/news/2012-12-
15/out-of-control-party-legislation-becomes-law/4429696>. 
98 ‘Council slams party laws as ‘demonising youth’, ABC News (online), 26 September 2012 <http://www.abc.net.au/news/2012-
09-26/youth-affairs-council-criticises-new-party-laws/4281074>. 
99 Martin Wilson, ‘Police shut down parties fortnightly’, WAMN (online), 30 November 2013 
<http://wamnetwork.com.au/?p=4649> 
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suburban residences.  Turning this issue into solely a law-and-order problem risks 
bringing a great many people, predominantly younger persons, into contact with the 
criminal justice system unnecessarily.  

• Mandatory sentencing 

Since the 2012 Report Card was issued, there have been a number of further 
developments in this area.  In December 2012, amendments to the Road Traffic Act 
1974 (WA) introduced mandatory sentencing for persons convicted of dangerous 
driving causing death or grievous bodily harm in circumstances where the crime 
occurred while fleeing police, regardless of whether the offender or the police caused 
the death or injury.100  Further in December 2013, the State Government announced 
its intention to “tighten” mandatory sentencing laws to prevent offenders from being 
paroled before their mandatory minimum terms were served.101  In October 2013, 
amendments were also made to the Criminal Code 2013 (WA) to extend mandatory 
sentencing for assaults to youth custodial officers.102Additionally, the High Court this 
year upheld the constitutionality of mandatory sentencing for the crime of ‘aggravated 
people smuggling.’  The High Court determined that in that instance, proportionality 
was a matter for Parliament to consider.103  The appellant in that case was sentenced 
to five years imprisonment after pleading guilty. 

The issue of Mandatory sentencing is also discussed in the Aboriginal & Torres Strait 
Islander and Children & Young People sections of this Report Card. 

• Measures against fines defaulters 

The State Government has implemented plans to ‘name and shame’ the 100 worst 
fine defaulters in Western Australia via a public website.  The site went live in August 
2013, and contains the name, debt and suburb/town of those individuals.104 

A heavy-handed approach to fines enforcement risks further marginalising and 
punishing vulnerable individuals who are more likely to receive fines and have limited 
means of repaying them.  The impacts of the current approach are not hypothetical: 
in the last four and a half years to June 2013, more than one in seven admissions to 
Western Australian jails was fines-related.105  The current system should be reformed 
to allow for more flexible alternatives for the repayment of fines, such as community 
work. 

7.5 Recommendations: 

• The State Government take urgent action to reduce the over-representation of 
Aboriginal people in the criminal justice system, particularly the number of Aboriginal 
people in custody. 

• The State Government make available significant funding to create further 
accommodation in prisons to address the issue of overcrowding. 

• The State Attorney General’s Department closely review the use of broad anti-
association laws to determine whether they are capable of reducing organised crime 
without impinging on civil liberties. 

                                                      
100 Road Traffic Act 1974 (WA). s.49AB, s.59. 
101 Michael Mischin and Liza Harvey, ‘Mandatory Sentencing Laws Strengthened’ (Media Release, 3 December 2013) 
<http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=8002 >  
102 Barnett, above n 66; Michael Mischin and Joe Francis, ‘Youth custodial officers to be protected by law’ (Media Release, 26 
June 2013) 
<http://www.mediastatements.wa.gov.au/Pages/StatementDetails.aspx?StatId=7517&listName=StatementsBarnett>. 
103 Magaming v The Queen [2013] HCA 40. 
104 Michael Mischin, ‘Defaulters ‘name and shame’ website goes live’ (Media Release, 21 August 2013) 
<http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=7680>. 
105 Amanda Banes, ‘Thousands jailed to pay fines’, The West (online), 14 June 2013 
<http://au.news.yahoo.com/thewest/a/17597032/thousands-jailed-to-pay-fines/> 
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• The State and Commonwealth Governments should cease creating new offences 
which cover substantially the same conduct as existing laws. 

• The State Government should take steps to further increase its funding for justice 
reinvestment initiatives as an alternative to incarceration. 

• The State Government should closely review and reform the measures targeting fines 
defaulters so as to provide more flexibility and protection for people who cannot 
afford to repay extensive amounts of fines, and  

• The State Government should cease to ‘name and shame’ fine defaulters. 

• The State Government should abolish the use of Prohibited Behaviours Orders. 

• The State Government review judicial and administrative arrangements to reduce 
overrepresentation of Aboriginal and Torres Strait Islander Australians in the criminal 
justice system, particularly those incarcerated, and to use diversion and other 
alternative measures to avoid imprisonment and separation of Aboriginal and Torres 
Strait Islander children from their family members. 

7.6 Contacts and further information 

Australian Lawyers for Human Rights - www.alhr.asn.au 

Office of the Inspector of Custodial Services - 
http://www.custodialinspector.wa.gov.au/go/inspection-reports-and-thematic-reviews 

Human Rights Watch - www.hrw.org 

Australian Human Rights Commission - http://humanrights.gov.au/ 

Human Rights Law Centre - www.hrlrc.org.au 
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8 Democracy- Civil & Political Rights  

8.1 Summary of issues 

In 2013, there continues to be several areas of concern which require redress in 
order to ensure open, democratic and accountable systems of Government and the 
adequate protection of civil and political rights in WA and at a national level.   

As a positive development on the international scale, Australia took its seat on the 
UN Security Council which has allowed the Australian Government opportunities to 
increase its global involvement in civil and political rights.  

At a federal level, there have been several notable developments.  The Australian 
Law Reform Commission released its Issues Paper which is the first stage of public 
consultation for the Serious Invasions of Privacy Inquiry.   

Negative developments included the result of the High Court case of Attorney 
General for the State of South Australia v Corporation of the City of Adelaide, which 
represents a lost opportunity for the Australian judicial system to strengthen freedom 
of speech in Australia.  

In WA, the Criminal Law Amendment (Out-of-Control Gatherings) Bill 2012 received 
Royal Assent in December 2012.106 This legislation requires further attention in light 
of the significant criticism and opposition it has garnered due to the potential 
constraints it places on freedom of association, freedom of speech and the right to 
protest.  

8.2 Minimum Standards 

International Law 

• Convention on the Rights of the Child – Articles 13 – 17, 29 and 31 

• Convention on the Elimination of All Forms of Discrimination Against Women - 
Articles 3, 7, 8 and 15 

• Declaration on the Right and Responsibility of Individuals, Groups and 
Organs of Society to Promote and Protect Universally Recognised Human 
Rights and Fundamental Freedoms - Articles 5, 6, 8 and 12.  

• International Covenant on Civil and Political Rights - Articles 16 - 19, 21, 22 
25 and 27 

• Universal Declaration of Human Rights – Articles 12, 18, 19, 20 21 and 27.   

8.3 Most recent concluding observations made in respect of Australia 

The Human Rights Committee in its 2009 Concluding Observations urged Australia 
to:  

• enact comprehensive legislation giving de facto effect to all the [ICCPR] 
provisions uniformly across all jurisdictions, establish a mechanism to 
consistently ensure the compatibility of domestic law with the Covenant, 

                                                      
106 Parliament of Western Australia, Bills, Criminal Law Amendment (Out-of-Control Gatherings) Bill 2012 
<http://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=9F4CEFEE939A4FEB48257
A8400280EAF>. 
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provide effective judicial remedies for the protection of rights under the 
Covenant and organise training programmes for the judiciary on the Covenant 
and jurisprudence of the Committee;107 

• ensure that its counter-terrorism legislation and practices are in full conformity 
with the Covenant.  In particular, Australia should address the vagueness of 
the definition of terrorist act in the Criminal Code Act 1995, in order to ensure 
that its application is limited to offences that are indisputably terrorist 
offences;108 and 

• in particular, guarantee the right to be presumed innocent by avoiding 
reversing the burden of proof, ensure that the notion of ‘exceptional 
circumstances’ does not create an automatic obstacle to release on bail and 
to abrogate provisions providing ASIO the power to detain people without 
access to a lawyer and in conditions of secrecy for up to seven day renewable 
periods.109  

The Committee on the Rights of the Child in its 2012 Concluding Observations 
relevantly:  

• reiterated its previous concern about legislation in certain states and 
territories allowing police to remove children and young people who assemble 
peacefully in groups and reiterated its previous recommendation that Australia 
address the problems that may be related to the gathering of young people in 
certain places with measures that are alternative to policing and/or 
criminalisation, and consider reviewing the legislation in this respect;110 

• noted its concern that Australia does not have comprehensive legislation 
protecting the right to privacy of children and that, although the Office of the 
Australian Information Commissioner is empowered to hear complaints about 
breaches of privacy, there are no child-specific and child-friendly mechanisms 
and that those available are limited to complaints made against Government 
agencies and officers and large private organisations; 111 

• noted its concern at the inadequacy of privacy legislation for children involved 
in penal proceedings, including legislation in Western Australia and the 
Northern Territory permitting the publication of personal details of a person, 
including minors, who has carried out anti-social behaviour;112 and  

• noted its concern that children receiving health services, particularly sexual 
and reproductive health services, are not ensured their right to privacy;113 

• In light of these concerns, the Committee urged Australia to:   

                                                      
107 Human Rights Committee, Consideration of reports submitted by states parties under article 40 of the Covenant, Concluding 
observations of the Human Rights Committee, 95th sess, UN Doc CCPR/C/AUS/CO/5 (7 May 2009) 2 [8] 
<http://www.refworld.org/docid/4a129b130.html>. 
108 Ibid 3 [11]. 
109 Ibid. 
110 Committee on the Rights of the Child, Consideration of reports submitted by parties under article 44 of the Convention, 
Concluding observations: Australia, 60th sess, UN Doc CRC/C/AUS/CO/4 (28 August 2012) 9 [41]. 
111 Ibid. 
112 Ibid. The relevant Western Australian and Northern Territory legislation is the Youth Justice Act 2005 (NT) and Prohibited 
Behaviour Orders Act 2010 (WA). 
113 Ibid 10 [41]. 
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• consider enacting comprehensive national legislation enshrining the right to 
privacy and urged Australia to establish child-specific and child-friendly 
mechanisms for children complaining against breaches of their privacy and to 
increase the protection of children involved in penal proceedings;114 and 

• abolish legislation such as the Prohibited Behaviour Orders Act 2010 (WA) 
which allows the publication of child offender details.115  

The Committee on the Elimination of Discrimination against Women in its 2010 
Concluding Observations relevantly:  

• welcomed the National Human Rights Consultation launched in December 
2008 to inquire into the protection and promotion of human rights in Australia, 
but noted with concern that the recommendation for the adoption of a Human 
Rights Act has not been retained and that instead a Human Rights 
Framework was released; 116 

• urged Australia to provide adequate funding for the implementation for the 
Human Rights Framework and to strengthen the promotion and protection of 
human rights;117 and 

• urged Australia to give due consideration, with a view to further protecting 
women’s human rights, to the adoption of a human rights act encompassing 
the full range of civil, cultural, economic, political and social rights.118 

8.4 Performance Card 

(a) Positive Developments since November 2012 

• Commenced term on UN Security Council 

In 2013 Australia took its seat on the UN Security Council, providing an opportunity 
for Australia play an active role in assisting with the prevention and resolution of 
conflict around the world.  

Australia undertook its first turn as President of the UN Security Council for 
September 2013, a position which rotates monthly in alphabetical order. In this role, 
Australia was responsible for convening and chairing meetings, managing the 
agenda and facilitating the work of the Security Council.  As President, Australia led a 
programme of work which included reviewing UN operations in Afghanistan, Libya, 
Somalia, Yemen, Liberia, Guinea-Bissau, Sierra Leone, Sudan, South Sudan and the 
Golan Heights as well as examining the developments in the Middle East.   

The centrepiece of Australia’s presidency was the high-level meeting on small arms 
and light weapons which was held on 26 September 2013 during the UN General 
Assembly Leaders’ Week.119  This meeting focused on the impact of the illicit 
transfer, destabilising accumulation and the misuse of small arms and light weapons 
on international peace and security, as well as practical steps to strengthen the 

                                                      
114 Ibid, 10 [42]. 
115 Ibid. 
116 Committee on the Elimination of Discrimination against Women, Concluding observations of the Committee on the 
Elimination of Discrimination against Women, 46th sess, UN Doc CEDAW/C/AUL/CO/7 (30 July 2010) 4-5 [24] , 
<http://www.refworld.org/publisher,CEDAW,CONCOBSERVATIONS,AUS,52dd07654,0.html> 
117 Ibid 5 [25]. 
118 Ibid. 
119 Australian Government, Australia United Nations Security Council 2013-14, Security Council Presidency <http://australia-
unsc.gov.au/australia-and-the-un/current-issues/security-council-presidency/>. 
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Council’s responses to these threats.  This was the first time this issue has been 
considered in five years.  

As a result of its position, Australia has been able to increase its presence in the 
international forum and contribute to agenda setting of issues that have a significant 
impact on human rights internationally.  

• Invasions of privacy Inquiry  

On 8 October 2013, the Australian Law Reform Commission (ALRC) has released its 
Issues Paper on Serious Invasions of Privacy in the Digital Era.  The paper was the 
first stage of public consultation for the Serious Invasions of Privacy Inquiry.  

The terms of reference of the inquiry asked the ALRC to make recommendations 
regarding:  

• innovative ways in which law may reduce serious invasions of privacy in the 
digital era; 

• the necessity of balancing the value of privacy with other fundamental values 
including freedom of expression and open justice; 

• the detailed legal design of a statutory cause of action for serious invasions of 
privacy; and 

• the nature and appropriateness of any other legal remedies for redress for 
serious invasions of privacy.  

The Issues Paper sets out the background information and highlights issues which 
are relevant to the above terms of reference. The Issues Paper also poses a number 
of specific questions.  

The ALRC has invited submissions in relation to the Issues Paper, the deadline for 
which closed on 11 November 2013.  

• High Court rules on implied freedom of political communication 

On 18 December, the High Court gave judgment in the matter of Unions NSW v New 
South Wales, in which it unanimously ruled that two NSW laws concerning political 
donations and expenditure were unconstitutional and therefore invalid.120 The laws 
were found to breach the implied constitutional freedom of political communication. 

Firstly it held that s 96D, which prohibited ‘political donations’ from persons or entities 
that do not appear on a federal, State or local electoral roll, was invalid because it 
impermissibly burdens various freedoms of political communication and association 
implied by the Australian Constitution and the Constitution Act 1902 (NSW), and is 
inconsistent with provisions of the Electoral Act 1918 (Cth).121  

                                                      
120 Unions NSW v NSW South Wales [2013] HCA 58. 
121 Martin Clark, ‘Unions NSW v New South Wales’, Melbourne Law School Opinions on High: High Court Blog (18 December 
2013) <http://blogs.unimelb.edu.au/opinionsonhigh/2013/12/18/unions-nsw-case-page/>. 
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Secondly it held that s 95G(6), which aggregates the ‘electoral communication 
expenditures’ of political parties and affiliated organisations to limit the amount of 
campaign spending, impermissibly burdens the freedom of political communication. 

(b) Requires Attention 

• Same-sex marriage 

The Australian Capital Territory (ACT) became the first Australian jurisdiction to pass 
a bill allowing same-sex couples to marry.  The Marriage Equality (Same Sex) Act 
2013 was brought into effect on 7 November 2013.  The Act allowed same-sex 
couples who could not marry under the Commonwealth Marriage Act 1961 to marry 
under ACT law.  The Act established a territory-based scheme which allowed same-
sex couples to solemnise a same-sex marriage before an authorised celebrant.   

The Federal Government commenced a High Court challenge to test the 
constitutional validity of the new legislation.122  The Federal Government submitted 
that the legislation was inconsistent with the Marriage Act 1961 (Cth).123  In response, 
the ACT Government argued that the Marriage Equality (Same Sex) Act 2013 only 
applied to people who could not marry under the Marriage Act 1961 (Cth) and was 
therefore capable of operating concurrently with the Commonwealth law, as provided 
for in section 28 of the Australian Capital Territory (Self-Government) Act 1988.  Last 
minute changes to the legislation ensured that the ACT Act was silent on the rights of 
heterosexual couples, which it was hoped, would reduce the scope for any 
inconsistency.124   

On 12 December 2013, six High Court judges unanimously held that the Marriage 
Equality (Same Sex) Act 2013 is of no effect.  The Act cannot operate concurrently 
with the Marriage Act 1961 (Cth).  The Court held that the Marriage Act 1961 (Cth) is 
a comprehensive and exhaustive statement of the law of marriage and that same-sex 
marriage by law is a matter for the Federal Parliament alone.  This decision means 
that the unions of the 31 couples who married on the one weekend whilst the 
Marriage Equality (Same Sex) Act 2013 was in force, will now be void.125  .    
 
Significantly however, the High Court held that “marriage” in section 51(xxi) of the 
Australian Constitution means the union of any two natural people and includes a 
marriage between persons of the same sex.126  The Court’s finding paves the way for 
Federal Parliament to legislate for same-sex marriage under the marriage power in 
the Constitution.  Previously, it was thought that Commonwealth legislation for same 
sex marriage would invite a constitutional challenge based on a restricted 
interpretation of the word “marriage.”  Such a challenge would now be contrary to the 
High Court’s decision. 127   

                                                      
122 Lauren Wilson and Ben Packham, ‘Abbott Government to challenge ACT same-sex marriage law’ The Australian (online), 22 
October 2013 <http://www.theaustralian.com.au/national-affairs/abbott-Government-to-challenge-act-same-sex-marriage-
law/story-fn59niix-1226744462064>.  
123 Ibid. 
124

 ‘Challenge-proofing the ACT’s same-sec marriage laws’ ABC News (online), 22 October 2013) 
<http://www.abc.net.au/radionational/programs/breakfast/act-to-protect-marraige-bill-from-Federal-challenge/5037000> 
125 Lauren Wilson, ‘Onus on MPs to act on gay marriage’, The Australian (online), 13 December 2013 
<http://www.theaustralian.com.au/national-affairs/state-politics/onus-on-mps-to-act-on-gay-marriage/story-e6frgczx-
1226782001130#:>. 
126 The Commonwealth of Australia v The Australian Capital Territory [2013] HCA 55 (statement, 12 December 2013). 
127 Crispin Hull, ‘High Court paves the way for same-sex marriage’, The Sydney Morning Herald (online), 12 December 2013 
<http://www.smh.com.au/comment/high-court-paves-the-way-for-samesex-marriage-20131212-2z8kk.html>. 
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On the same day, a Western Australian Greens member of parliament, Lynn 
MacLaren, introduced the Same Sex Marriage Bill 2013 to the State Parliament. The 
Bill is currently before the Legislative Council.128 

• National Register of Powers of Attorney, guardianship and advanced health 
directives 

Despite persistent calls for a national register which lists active enduring powers of 
attorney, enduring powers of guardianship and advanced health directives, there has 
been no action on the part of the Australian Government to establish such a register.  

In 2007, the House of Representatives Standing Committee on Legal and 
Constitutional Affairs commented on the need for a national register to ensure that 
those appointed under an enduring power of attorney/guardianship will remain 
accountable.129  The response at the time was that the Government would encourage 
the Standing Committee of Attorney Generals to consider the possibility of a national 
register of enduring powers of attorney in the context of developing uniform 
legislation on powers of attorney.130 It is concerning that there is no indication that 
any further development has occurred since the Standing Committee released its 
inquiry report.  

• Access to FOI 

Reports that individuals are encountering increasing difficulties with access to client 
files from the Department of Human Services are concerning.  The Department has 
been refusing to grant Freedom of Information (FOI) requests without reason, which 
is impacting on individuals’ access to justice in Centrelink prosecution matters.   

• Shelving of the human rights anti-discrimination bill  

It is disappointing that the draft Human Rights and Anti-Discrimination Bill 2012, 
which aimed to consolidate the series of anti-discrimination laws, was shelved in 
March 2013.  In November 2012, the Senate referred the draft Bill to the Senate 
Legal and Constitutional Affairs Committee for inquiry and report.  The Committee 
released its inquiry report on 21 February 2013 with a series of recommendations for 
amendments to the draft Bill.   

However, in March 2013, it was reported that the Government had put its plans to 
overhaul the anti-discrimination laws on hold as the laws had not struck the right 
balance.131 At the time, the Government indicated that it was reconsidering the 
broader discrimination laws but would push ahead with a separate bill to protect 
Australians from discrimination on the grounds of sexual orientation, gender identity 
and intersex status.  The Human Rights Law Centre commented that by failing to 
introduce the draft Bill, the Government failed in its commitment to deliver on a key 
plank of its Human Rights Framework, a suite of reforms introduced in response to a 
major national inquiry in 2009.   

                                                      
128 Same-Sex Marriage Bill 2013 
<http://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=7405998F1F80930548257C
3F00056D67>. 
129 Standing Committee on Legal and Constitutional Affairs, House of Representatives, Inquiry into older people and the law, 
(2007)93 [3.97] 
<http://www.aph.gov.au/parliamentary_business/committees/house_of_representatives_committees?url=/laca/olderpeople/repor
t.htm>. 
130 Ibid 79 [3],[44]. 
131 Daniel Hurst, ‘Discrimination laws go back to the drawing board’ Sydney Morning Herald (online), 20 March 2013 
<http://www.smh.com.au/Federal-politics/political-news/discrimination-laws-go-back-to-the-drawing-board-20130320-
2genj.html>.  
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The Government rejected the inquiry’s key recommendation to enact a Charter of 
Rights, but adopted a range of initiatives to better protect and promote human 
rights.132  

Despite the delay in enacting the draft Bill, the Government did introduce 
amendments to the Sex Discrimination Act to protect lesbian, gay, bisexual, 
transgender and intersex people from discrimination.  These amendments were 
passed via the Sex Discrimination Amendment (Sexual Orientation, Gender Identity 
and Intersex Status) Act 2013 which received assent on 28 June 2013.  

Whilst increased legislative protection against sex discrimination is welcomed as a 
positive development, the consolidation and standardisation of anti-discrimination 
laws requires further attention.  The new Federal Government is yet to indicate its 
intentions in respect to anti-discrimination law reform.  

Additionally it is worth noting that the Federal Government in November 2013 
announced plans to repeal section 18C of the Racial Discrimination Act, which 
makes it unlawful to publish material that offends or insults a person or group 
because of the race, colour or national or ethnic origin of the person.133  This 
proposal should be monitored during 2014. 

• Publication of personal details of offenders including minors 

Despite the recommendations of the Committee on the Rights of the Child in its 2012 
Concluding Observations, the Western Australian Government has failed to abolish 
or amend the Prohibited Behaviour Orders Act 2010 (WA). This legislation infringes 
Articles 16 and 40(vii) of CROC in respect to the right to privacy by permitting the 
publication of child offender details and personal details of persons found guilty of 
anti-social behaviour.  This is an issue that continues to warrant the attention of the 
Western Australian Parliament.  

(c) Negative Developments since November 2012 

• Significant funding cuts to Community Legal Centres 

On 17 December 2013, as part of its Mid-Year Economic and Fiscal Outlook, the 
Federal Government announced cuts of $43.1 million over 4 years to legal 
assistance services.  The cuts include $19.6m from the Community Legal Services 
sector, $13.41million from Aboriginal and Torres Straight Islander Legal Services, 
$3.66million to Aboriginal Family Violence Prevention Legal Services and $6.5million 
from Legal Aid Commissions.134 

From the $19.6million to be cut from the community legal services sector, $10m will 
be cut from the Environmental Defenders Office. 135 This cut could see the closure of 
some of the nine environmental legal centre offices around the country who provide 
representation to community groups fighting major developments or planning 
decisions and also advise on conservation issues and advocate law reform. 

                                                      
132 Human Rights Law Centre, ‘Delay on stronger anti-discrimination laws met with extreme disappointment’ (Media Release, 20 
March 2013) <http://www.hrlc.org.au/delay-on-stronger-anti-discrimination-laws-met-with-extreme-disappointment>. 
133 Jessica Wright, ‘George Brandis to repeal ‘Bolt laws’ on racial discrimination’, The Sydney Morning Herald (online), 8 
November 2013 <http://www.smh.com.au/federal-politics/political-news/george-brandis-to-repeal-bolt-laws-on-racial-
discrimination-20131108-2x50p.html>. 
134 Funding Centre, Community legal centres targets in Coalition cuts <http://www.fundingcentre.com.au/news/2013/12/legal-
centres >, Gemma Mitchell, ‘Community Sector Lawyers Fund-less’, The Brief, (Law Society of Western Australia), February 
2014, 26-7. 
135 Gemma Mitchell, ‘Community Sector Lawyers Fund-less’, The Brief, (Law Society of Western Australia), February 2014,26-7. 
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The National Associations of Community Legal Centres provided a submission to the 
Productivity Commission’s Access to Justice Issues Paper which set out the 2012 
economic cost benefit analysis of Community Legal Centres conducted by Judith 
Stubbs and Associates,  The study found that "on average, community legal centres 
have a cost benefit ratio of 1:18; that is, for every dollar spent by government on 
funding community legal centres, these services return a benefit to society that is 18 
times that cost.  To express this in dollar terms, if the average held constant for 
community legal centres across Australia, the $47 million spent on the program 
nationally in 2009/10 would yield around $846 million of benefit to Australia."136 

• Judicial Protection of Right to Protest  

In 2012, the Full Court of the South Australian Supreme Court held that a City of 
Adelaide by-law prohibiting “preaching, canvassing or haranguing” without a permit 
was invalid under the Australian Constitution.137  The Court’s decision to protect an 
individual’s rights to freedom of expression, freedom of religion and to peaceful 
protest was significant at a national level.   

The decision was appealed to the High Court by the South Australian Attorney 
General, with the Commonwealth and the States of New South Wales, Victoria, 
Queensland and WA intervening in support of South Australia and the City of 
Adelaide.138  

The High Court found by majority that the Local Government Acts empowered the 
Council to make the provisions. The provisions were a valid exercise of the Council’s 
statutory power to make by-laws for the good rule and government of the area and 
for the convenience, comfort and safety of its inhabitants.  The majority also rejected 
the contention that the impugned provisions were constitutionally invalid.  The High 
Court held that although the impugned provisions effectively burdened political 
communication, they did not infringe the implied constitutional freedom.  Further, the 
provisions served a legitimate end in a manner compatible with the maintenance of 
the constitutionally prescribed system of representative and responsible 
government.139  

In response to the decision, Adelaide Lord Mayor Stephen Yarwood indicated that 
the Council intended to work with preachers to minimise the impacts on all city users 
but also not to curtail freedom of speech.140  Anna Brown from the Human Rights 
Law Centre has been quoted by the ABC as saying that the High Court missed a 
chance to strengthen free speech in Australia.  She stated further that “It’s not to say 
that free speech is always a trump card but you need to get the balance right and we 
don’t think the council or the High Court in this case has given enough consideration 
to freedom of expression or the way that laws should or should not impinge upon 
freedom of expression.” 141  

                                                      
136 National Association of Community Legal Centres, Access to Justice Arrangements, Submission to the Productivity 
Commission (November 2013) <http://www.naclc.org.au/resources/SB%20PC%20inquiry%2012Nov2013%20FINAL.pdf> 
137 Human Rights Law Centre, ‘High Court to consider protest in landmark constitutional case’ (Media Release, 4 October 2012) 
<http://www.hrlc.org.au/high-court-to-consider-right-to-protest-in-landmark-constitutional-case>. 
138 Dan Harrison, ‘High Court to preach to the converted’ The Sydney Morning Herald (online), 2 October 2012 
<http://www.smh.com.au/opinion/political-news/high-court-to-preach-to-the-converted-20121002-26wdm.html>.  
139 Attorney-General for the State of South Australia v Corporation of the City of Adelaide & Ors [2013] HCA 3. 
140 Loukas Founten, ‘High Court rules against street preachers’ ABC News (online), 27 February 2013 
<http://www.abc.net.au/news/2013-02-27/high-court-rules-against-street-preachers/4542466>. 
141 Ibid. 



 

Page | 56 
 

• “Out-of-Control Gatherings” Legislation 

The Criminal Law Amendment (Out-of-Control Gatherings) Bill 2012 received Royal 
Assent on 6 December 2012.142  The legislation introduces a new offence for a 
person who organises a gathering that becomes “out of control.”  There is a defence 
available if the person can prove that they took reasonable measures to prevent the 
gathering from becoming out of control. “Reasonable steps” include engaging 
security services, organising a gathering in a manner that indicates that only persons 
invited to the gathering may attend, giving notices of the gathering to the 
Commissioner of Police and taking steps to request the attendance of police officers 
at the gathering as soon as practicable after becoming aware that the gathering is 
likely to become out of control or a person is trespassing on a place where a 
gathering is occurring.  

“Out of control gathering” is defined as a gathering of 12 or more persons in which 2 
or more people associated with the gathering engage in any of the following conduct:  

• trespassing;  

• behaving in a disorderly manner;  

• unlawfully destroying or 
damaging property or threatening 
to do so;  

• assaulting or threatening to 
assault another person or taking 
part in a fight;  

• doing an obscene act or indecent 
act in a public place or in the 
sight of any person who is in a 
public place;  

• emitting or causing to be emitted 
unreasonable noise;  

• driving a motor vehicle so as to 
cause excessive noise or smoke;  

• unlawfully lighting fires or 
unlawfully using fireworks;  

• throwing any object or releasing 
any material or thing in a manner 
that is likely to endanger the life, 
health or safety of any person;  

• causing an obstruction to traffic or 
to the movement of pedestrians;  

• depositing litter or breaking glass 
or other material;  

• contravening the liquor control act 
1988 or the misuse of drugs act 
1981; or 

• being intoxicated by liquor or an 
intoxicant in a public place;  

And, the gathering or the conduct of the persons associated with the gathering 
causes or is likely to cause:  

• fear or alarm to any person who is not associated with the gathering; or  

• a substantial interference with the lawful activities of any person; or  

• a substantial interference with the peaceful passage through, or enjoyment of, 
a place by any person who has lawful access to that place; and   

• the gathering is not specifically excluded under the provisions of the act.  

The amendments do not operate in relation to licensed premises, public meetings or 
processions with a permit under the Public Order in Streets Act 1984, gatherings that 

                                                      
142 Parliament of Western Australia, Bills, Criminal Law Amendment (Out-of-Control Gatherings) Bill 2012 
<http://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=9F4CEFEE939A4FEB48257
A8400280EAF>. 



 

Page | 57 
 

are primarily for political advocacy, protest or industrial action or additional types of 
gatherings prescribed in the regulations 

Individuals charged under the amendments may be fined up to $12,000 and can be 
imprisoned for 12 months. A parent who is responsible for a child who organises an 
out-of-control gathering can also be subject to a $12,000 fine and 12 months in 
prison.  

These amendments are a negative development because the definition of an ‘out of 
control gathering’ is very broad and results in organisers of gatherings being required 
to assume excessive responsibility for the behaviour of their guests.  Figures 
released since then indicate that the police have shut down an average of one ‘out of 
control’ gathering every two weekends since the laws came into force.143 

This issue is also discussed in the Children & Young People section of this Report 
Card. 

• “Stop and Search” Powers 

Police tabled a review of the “stop and search” powers that were used in CHOGM in 
the WA State Parliament on 22 March 2013. The review noted that CHOGM was 
conducted lawfully with no major incidents and minimal disruption to the public and 
importantly, the safety, security and dignity of the CHOGM invited guests. The review 
went on to say that “Given the increased likelihood of future large-scale events being 
held in this State, it is recommended that consideration be given to enacting 
standardised special events legislation that can be activated to provide powers for 
similar events in the future.” 144  

A spokeswoman for the Police Minister said he had not yet considered the 
recommendations and at this stage did not intend to introduce such legislation during 
the current parliamentary term. The Opposition leader stated that his party would not 
support the move to grant similar powers at future events without special legislation 
noting that it was a way for the Government to implement stop and search laws by 
stealth.145  

The State Government previously attempted to have “stop and search” legislation 
implemented but failed to do so. Given that the WA Police have now recommended 
that “stop and search” powers be granted at “large events”, there is the possibility 
that the Government will reattempt to introduce the laws in Parliament. This is 
concerning given that the experience from other jurisdictions suggests that such 
powers are be likely to be exercised disproportionately in relation to young people, 
particularly Aboriginal and minority ethnic youths.146 

• Expanding Powers of Corruption and Crime Commission 

A Bill to expand the powers of Perth’s Corruption and Crime Commission (CCC) has 
been introduced into the WA Parliament. The Bill has not yet received Royal 
Assent.147 If passed, the legislation will amend the Corruption and Crime Commission 

                                                      
143 Martin Wilson, above n 99. 
144 Daniel Emerson ‘Police want stop, search powers’, The West Australian (online) 23 March 2012 
<http://au.news.yahoo.com/a/13241532/police-want-stop-search-powers/>. 
145 Ibid. 
146 See Community Legal Centres Association, Human Rights Report Card 2011. 
147 Bills, Corruption and Crime Commission Amendment Bill 2012 (WA) 
<http://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgressPopup?openForm&ParentUNID=5BE1B95B35BF034348257
A240011530E> 
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Act 2003 (WA) to confer powers on the Corruption and Crime Commission in respect 
to organised crime, enabling the Commission to use exceptional powers to assist 
with police investigations into serious offences.148 

The Corruption and Crime Commission Amendment Bill 2012 has been criticised on 
the basis that it may undermine the CCC’s function of overseeing the WA Police 
given the CCC would then be working alongside police on organised crime cases.149  

8.5 Recommendations: 

• The Federal Parliament should enact comprehensive Human Rights legislation giving 
effect to all of Australia’s obligations under the ICCPR.  

• The Federal Government put the consolidation of anti-discrimination laws back on the 
agenda and table a uniform anti-discrimination bill in Parliament.  

• The Federal Government should have a conscience vote on same-sex marriage to 
ensure required reform to the Marriage Act is not blocked by party preference. 

• The Federal Parliament should amend the Marriage Act to permit the marriage of any 
two consenting adults regardless of gender or sexual orientation.  

• WA police should not receive increased “stop and search” powers until further 
attention is given to the necessity and implications of such powers.  

• The State Parliament should abolish or amend the Prohibited Behaviour Orders Act 
so that the names and personal details of child offenders including children found 
guilty of anti-social behaviour cannot be published  

8.6 Contacts and further information 

Australian Lawyers for Human Rights - www.alhr.asn.au 

Office of the Inspector of Custodial Services - 
http://www.custodialinspector.wa.gov.au/go/inspection-reports-and-thematic-reviews 

Human Rights Watch - www.hrw.org 

Australian Human Rights Commission - http://humanrights.gov.au/ 

Human Rights Law Centre - www.hrlrc.org.au 

The Australian Collaboration -http://www.australiancollaboration.com.au/democracy-
in-australia/ 

The Democratic Audit of Australia - http://democraticaudit.org.au/  

 Accountability Roundtable - http://www.accountabilityrt.org/ 

                                                      
148 Explanatory Memorandum, Corruption and Crime Commission Amendment Bill 2012, 1 
<http://www.parliament.wa.gov.au/Parliament/bills.nsf/5BE1B95B35BF034348257A240011530E/$File/EM%2B275-1.pdf> 
149 AAP, ‘Expand CCC to reduce corruption risk: report’ The West Australian (online ) 16 August 2012 
<http://au.news.yahoo.com/thewest/a/-/breaking/14570554/expand-ccc-to-reduce-corruption-risk-report/> 
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9 Employment  

9.1 Summary of issues 

There have been some positive developments during 2013 which have enhanced the 
working rights and conditions of employees in WA.  As in 2012, the majority of these 
positive developments have occurred at the Federal rather than State level which 
means employees in the State system have missed out on a number of these key 
reforms.  The introduction of an anti-bullying regime and the bolstering of various 
other employee protections such as unpaid parental leave and eligibility to request 
flexible work arrangements in the Federal employment system represent high notes 
for 2013 in the area of employment.  There is however more to be done across a 
number of key employment areas.  WA’s continued stance against the nationalisation 
of workplace health and safety legislation, and continuing deficiencies in areas of 
employment law relevant to domestic workers, apprentices, trainees and Aboriginal 
employees remain blemishes on WA’s employment report card. 

9.2 Overview of employment law 

Western Australian employees are covered by either State or Federal employment 
laws.  Federal public sector employees and private sector employees employed by 
‘constitutional corporations’ (eg propriety companies whose main activities are 
trading activities) fall under the Federal laws.  The Federal system therefore covers 
the majority of employees in WA.150  The State laws cover State public sector 
employees and private sector employees employed by ‘non-constitutional 
corporations’ (eg sole traders, not-for-profit bodies and partnerships where all 
partners are unincorporated).  Western Australian employees in both jurisdictions 
continue to be covered by State occupational health and safety, and anti-
discrimination legislation. 

9.3 Minimum Standards 

International law: 

• Convention on the Elimination of all forms of Discrimination Against Women - 
Article 11 

• Conventions of the International Labour Organisation 

• International Convention on Economic, Social and Cultural Rights - Articles 6, 
7 and 10 

• UN Millennium Development Goal 1, Target 1 - Achieve full and productive 
employment and decent work for all, including women and young people 

• Universal Declaration of Human Rights - Articles 23 and 24 

Domestic law: 

• Age Discrimination Act 2004 (Cth) 

• Disability Discrimination Act 1992 (Cth) 

                                                      
150 Chief Commissioner A R Beech, ‘The WA industrial relations system – a bridge over troubled water?’ (Speech delivered at 
the Annual Convention of the Industrial Relations Society of Western Australia, Western Australian Industrial Relations 
Commission 26-28 October 2007) 3 
<http://www.wairc.wa.gov.au/Files/DiscussionPapers/IR%20Society%20Speech%20271007.pdf> 
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• Equal Opportunity Act 1984 (WA) 

• Fair Work Act 2009 (Cth) (including the National Employment Standards) 

• Industrial Relations Act 1979 (WA) 

• Long Service Leave Act 1958 (WA) 

• Minimum Conditions of Employment Act 1993 (WA) 

• Occupational Safety and Health Act 1984 (WA) 

• Racial Discrimination Act 1975 (Cth) 

• Sex Discrimination Act 1984 (Cth) 

• Vocational Education and Training Act (WA) 

9.4 Most recent concluding observations made in respect to Australia 

The Committee on Economic, Social and Cultural Rights in its 2009 Concluding 
Observations, relevantly commented that: 

• the Fair Work Act 2009, which introduced new employment standards, and 
improved the protection of the right to work was a good step forward; 

• Australia should enact Federal legislation to comprehensively protect the 
rights to equality and non-discrimination on all the prohibited grounds; 

• despite Australia’s efforts to improve gender equality, a wage gap still 
persisted between men and women in the workplace, particularly in 
managerial positions. There was also a low percentage of women in high-
ranking positions in political and public life; 

• Australia continue strengthening its efforts to enhance equality between men 
and women in the work place;  

• there were high unemployment rates among indigenous people, asylum-
seekers, migrants and people with disabilities, and that these people had to 
face significant difficulties to enjoy their right to work equally; 

• special programmes and measures should be designed to address the 
significant barriers to the enjoyment of the right to work faced by these 
people, including measures to protect them from exploitation;  

• the Building and Construction Industry Improvement Act 2005 seriously 
affected freedom of association of building and constructions workers; 

• Australia should continue its efforts to improve the realization of workers 
rights and that Australia should remove, in law and in practice, obstacles and 
restrictions to the right to strike, which are inconsistent with the provisions of 
article 8 of the Covenant and ILO Convention No. 87; 

• Australia should provide human rights education on economic, social and 
cultural rights to students at all levels of education and make available 
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extensive human rights training for members of all professions and sectors 
having a direct role in the promotion and protection of human rights, including 
judges, lawyers, civil servants, teachers, law enforcement officers, migration 
officers, the police and the military; and 

• Australia should consider ratifying the International Convention on the 
Protection of the Rights of All Migrant Workers and Members of Their 
Families and the Optional Protocol to the Convention on the Rights of 
Persons with Disabilities. 

The Committee on the Elimination of Discrimination against Women in its 2010 
Concluding Observations relevantly commented that: 

• the Committee was concerned that: 

• the labour force, which continues to be segregated by gender; the 
persistence of the pay gap with women working full time earning 18 
per cent less than their male counterparts; 

• the caring responsibilities, which continued to affect women’s labour 
force participation; and 

• the limited access to job opportunities for women with disabilities and 
indigenous women; 

• the first paid parental leave scheme did not include superannuation, which 
impacts on the major gender gap in retirement savings and economic security 
between older women and men. Furthermore, the leave is of limited duration 
(18 weeks), and compensation is limited to an amount equal to the Federal 
minimum wage and subject to other conditions; 

• Australia should to take concrete measures to eliminate occupational 
segregation, including by removing barriers to women in all sectors and to 
ensure equal opportunities for, and equal treatment of, women and men in the 
labour market;  

• Australia should develop a national pay strategy and establish a specialized 
unit within the new wage-setting body of Fair Work Australia to develop and 
monitor pay gaps mechanisms; 

• Australia should adopt appropriate legislative measures, as well as a 
preventive strategic plan, in order to combat sexual harassment in the 
workplace; and 

• Australia should ensure that the statutory independent review of the Paid 
Parental Leave Act gives due consideration both to an increase in 
compensation and to the provision of superannuation on paid leave in order to 
protect better women’s financial security and to encourage equal participation 
of both parents in childcare.  
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9.5 Performance Card 

(a) Positive Developments since November 2012 

• Federal Government introduces new anti-bullying regime  

New laws have been passed at the Federal level allowing the Fair Work Commission 
(FWC) to hear applications by workers ‘who reasonably believe’ that they ‘may have 
been bullied at work’.  Under the new laws, which take effect on 1 January 2014, a 
worker is ‘bullied at work’ if an individual or individuals ‘repeatedly behave[s] 
unreasonably towards the worker, or a group of workers of which the worker is a 
member’ and the ‘behaviour creates a risk to health and safety’.  The remedies the 
FWC can order include requiring an individual or group to cease the bullying 
behaviour, or requiring an employer to implement anti-bullying policies and provide 
training. However, orders for compensation, reinstatement or pecuniary penalties are 
not available.  The test for ‘bullying behaviour’ is similar to the tests operating under 
sexual harassment laws, in that the test is objective but regard is had to subjective 
factors such as whether the behaviour is ‘victimising, humiliating, intimidating or 
threatening’.151  It is estimated that bullying complaints will represent 10% of all 
complaints heard by the FWC or approximately 3500 cases per year Australia-
wide.152   

While the new anti-bullying regime represents a positive development recognising the 
rights of all people to work in a safe environment, without fear of intimidation, the 
inability of the FWC to order  compensation for bullying or impose pecuniary penalties 
remains an area for improvement as it means the protections afforded to bullied 
employees are still somewhat limited. 

• Enhanced Workplace Gender Equality Reporting regime 

In late 2012, the Federal Government introduced enhancements to its workplace 
gender equality reporting framework via the Workplace Gender Equality Act 2012 
(Cth) (WGE Act).  The WGE Act requires certain employers to report annually on 
various gender equality indicators and the steps they are taking to improve gender 
equality within their organisations.  The reports are largely made available to the 
public on the WGE Agency website and are therefore helpful tools for the public to 
assess, compare and contrast the gender equality track records of various 
organisations.  The WGE Act applies to all of WA’s private sector employers in both 
the State and Federal jurisdictions that have 100 or more employees.  Consequences 
for non-compliance include being ‘named and shamed’ by the agency responsible for 
administering the WGE Act.  The WGE Act is a positive mechanism for promoting 
and enhancing gender equality (including equal remuneration between women and 
men) by providing some transparency which in turn assists to improve the overall 
productivity and competitiveness of Australian businesses.   

                                                      
151 Revised Explanatory Memorandum, Fair Work Amendment Bill 2013, 109 
<http://parlinfo.aph.gov.au/parlInfo/download/legislation/ems/r5028_ems_beee5ca5-dc47-4cd0-b83d-
a33de03bd6e8/upload_pdf/382142rem.pdf;fileType=application%2Fpdf>. 
152 Commonwealth, Parliamentary Debates, Senate, 27 June 2013 (Eric Abetz) 4380 
<http://parlinfo.aph.gov.au/parlInfo/download/chamber/hansards/81320ab7-05a7-4deb-b6c9-
aeba0e6b51bf/toc_pdf/Senate_2013_06_27_2052_Official.pdf;fileType=application%2Fpdf#search=%22chamber/hansards/813
20ab7-05a7-4deb-b6c9-aeba0e6b51bf/0242%22>. 
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• Guidance given by Fair Work Commission on equal pay orders under the Fair 
Work Act 

On 6 December 2013 the FWC released a report it had commissioned Adelaide 
Research and Innovation Pty Ltd to prepare on equal remuneration under the Fair 
Work Act 2009 (Cth).153  The report explains the context to the equal pay order 
provisions and describes how these provisions were interpreted and applied in the 
social and community sector test case.  It also identifies the usefulness of material 
parties may bring to equal remuneration proceedings, and directs parties to key 
resources which may be relevant to an equal remuneration case. 

Part 2-7 of the Fair Work Act 2009 (Cth) enables the FWC to make an equal 
remuneration order to ensure men and women workers receive equal remuneration 
for work of equal or comparable value in respect to national system employee which 
includes social and community services employees 

• Bolstering of various Federal system employee protections  

The Federal Government has introduced an assortment of reforms to the Fair Work 
Act since 2012, designed to strengthen various conditions of employment.  These 
reforms include:154 

• increasing the entitlement of parents to take concurrent unpaid parental leave 
from a maximum of 3 weeks to 8 weeks; 

• removing the requirement that an employee have 12 months’ continuous 
service before having a right of transfer to a safe job during pregnancy; 

• expanding the range of employees who can make a request for flexible 
working arrangements to include employees with disabilities, over the age of 
55, experiencing domestic violence or with caring responsibilities; 

• amending the “modern awards objective” to require the FWC to take into 
account the need for overtime and penalty rates when developing and varying 
modern awards. 

While none of these reforms are transformative on their own, when taken as a whole 
they do represent an improvement in the overall working conditions for employees in 
the Federal system.  However, the right to request flexible working arrangements is 
still unenforceable. 

(b) Requires Attention 

• Proposed overhaul of WA’s employment laws  

In November 2012 the WA Government introduced for public comment draft 
legislation designed to overhaul WA’s employment laws (Draft Bill).  The primary 
purpose of the Draft Bill is to streamline WA’s employment laws and to bring them 
into line with the Federal employment laws.  While some of the provisions of the Draft 
Bill are welcomed - such as the aim to modernise the award system - there are a 
number of aspects of the Draft Bill which represent cause for concern.  For example, 

                                                      
153 Robyn Layton, Meg Smith and Andrew Stewart, Equal Remuneration under the Fair Work Act 2009 – A report for the pay 
equity unit of the Fair Work Commission (Report, 2013)  <http://www.fwc.gov.au/documents/payequity/ER-report-6-Dec-
2013.pdf>. 
154 Fair Work Amendment Act 2013 (Cth). 
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the Draft Bill seeks to exclude certain employees from access to unfair dismissal 
protections (namely, employees with an income above $140,000) and to reduce the 
timeframe for lodging an unfair dismissal claim from 28 days to 21 days.  The Draft 
Bill also seeks to place various new restrictions on union right of entry, such as 
requiring 24 hours’ notice of entry for the purposes of investigating a breach, which 
some have argued are designed to curtail employee access to effective union 
representation.  The Draft Bill is currently being revised following a period of public 
consultation so it remains to be seen whether the revised version will address these 
and other concerns. It is likely the revised Draft Bill will still contain a number of 
reforms of both a positive and negative nature in terms of conditions of employment. 

• Obstacles to make an unfair dismissal and/or general protections claims 

Limitation Period 

Under the Fair Work Act a person only has 21 days to lodge an unfair dismissal and 
general protections claims.  This 21 day limitation period has been found to preclude 
many employees with legitimate claims.  Anecdotal evidence has shown that some 
many recently dismissed employees are not aware of their rights, do not know how to 
lodge an unfair dismissal claim or even who to go to for advice or assistance. Some 
employees are in such a state of shock at having been dismissed that they do not 
seek redress for an unfair dismissal for days, weeks and sometimes months after the 
dismissal. When dismissed employees finally do seek assistance, it may not be 
possible for them to obtain legal advice straight away.  This delay means that they 
are often out of time for making such a claim.  The Act should be amended to provide 
a longer, more reasonable length of time for employees to bring such a claim.  This 
issue is examined in Case Study 3 below. 

Exceptional Circumstances threshold 

Further, the test for lodging an out-of-time unfair dismissal or general protections 
claim requires a person to demonstrate ‘exceptional circumstances’.  The threshold 
posed by “exceptional circumstances” test has been found to be overly strict which 
has prevented employees with legitimate claims from making a claim.  To overcome 
this issue the Fair Work Act should be amended and the reference to “exceptional 
circumstances” in section 394(3) removed.  To replace this FWC should be given the 
discretion to allow claims to be lodged outside the limitation period, taking into 
account the factors currently listed in s 394. This issue is examined in Case Study 3 
below. 

Qualifying period 

Currently an employee cannot make a claim for unfair dismissal if he or she has not 
completed the minimum period of employment, which is at least 6 months, or 12 
months if the employer is a “small business employer”.155  Statistics provided by the 
Employment Law Centre (WA) (ELC) show that these qualifying periods exclude a 
large section of the workforce from making unfair dismissal claims.  For example, in 
the 2011 calendar year, at least 163 callers who sought advice from ELC on unfair 
dismissal under the Fair Work Act were prevented from making a claim because they 
had not completed the relevant qualifying period. This represents more than 10% of 
callers who contacted ELC about unfair dismissal under the Fair Work Act that year. 
As a result many employees who have been treated very unfairly are prevented from 
making a claim.  This issue is examined in Case Study 2 below. 

                                                      
155 Fair Work Act 2009 (Cth) s 383. 
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• Domestic violence and discrimination in the workplace 

The recent move by the Federal Government to enable employees suffering domestic 
violence to request flexible working arrangements is a positive first step.  However, 
more needs to be done to ensure these employees do not suffer discrimination in the 
workplace because of their situation at home.  It is estimated that there are around 
800,000 workers in Australia who experience domestic or family violence.156  These 
employees can suffer discrimination in the workplace when they are transferred, 
demoted or even terminated due to poor performance or poor attendance at work as 
a result of domestic violence at home.  Including domestic violence as a separate 
ground for discrimination in the workplace would go some way to improving the work 
situation for these employees.  This is especially critical given that, in order to access 
flexible working arrangements, sufferers of domestic violence have to disclose that 
fact to their employer, thus exposing themselves to discrimination. 

• Victim compensation and perpetrator penalties for workplace bullying 

While the new Federal anti-bullying regime is a positive step since the 2012 Report 
Card, there continues to be limited compensation avenues available for employees 
experiencing bullying at work in WA.  None of the available legal avenues result in 
compensation to the employee who has been the subject of workplace bullying, nor 
do they penalise the responsible employer. 

• Domestic workers still not considered to be “employees”  

As noted in the 2012 Report Card, domestic workers employed in private homes 
continue to fall outside the scope of WA legislation governing minimum conditions of 
employment.157  Consequently, the employment relationship between a domestic 
worker and his or her private employer remains largely unregulated.  Additionally, 
Australia is yet to ratify the International Labour Organization Convention Concerning 
Decent Work for Domestic Workers (No. 189).  Essentially, ILO Convention No. 189 
requires that domestic workers have the same basic rights as other workers.  
Abolishing the arbitrary exclusion of domestic workers from general employment 
regulation, and affording domestic workers the protections envisaged by ILO 
Convention No. 189, would be welcome first steps by the WA Government. 

• Labour Hire Workers 

The use of labour hire arrangements appears to have increased in recent years, 
particularly in the context of the mining boom. However, these types of arrangements 
limit the protections available to the workers involved given that there is usually no 
contract between the worker and the host business. For this reason, the worker may 
not be regarded as an employee of the host business. 

In a labour hire arrangement, a labour hire agency engages a worker (typically as a 
casual employee or as an independent contractor) and enters into a contract with 
another entity – termed the “host business” – to provide that worker’s services to the 
host business.  

                                                      
156 Andrea Durbach, ‘Domestic violence discrimination and the consolidation of Commonwealth anti-discrimination laws’ 
(Speech delivered at the Deputy Sex Discrimination Commissioner of the Australian Human Rights Commission, Queen Victoria 
Women’s Centre, 5 December 2011) <http://www.humanrights.gov.au/news/speeches/domestic-violence-discrimination-and-
consolidation-commonwealth-anti-discrimination>. 
157 See the definition of “employee” in section 7 of the Industrial Relations Act 1979 (WA) where domestic workers are 
specifically excluded.  Further, this definition is used section 3 of the Minimum Conditions of Employment Act 1993 (WA). 
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This can have serious implications for the remedies that the worker is able to seek. 
For instance, where the host business informs a worker that it no longer requires his 
or her services, this may not necessarily be viewed as a termination of the person’s 
employment, particularly if he or she appears to remain an employee of the labour 
hire agency and it is a term of his or her employment with the labour hire agency that 
he or she can be assigned to different host businesses.   

This is a potentially significant limitation on the rights of labour hire workers to make 
claims such as unfair dismissal claims and general protections claims under the Fair 
Work Act, even where they have been treated very unfairly by the host business. 

• Apprentices and trainees 

There continue to be gaps in the protection of apprentices and trainees in Western 
Australia. For instance, apprentices and trainees who are employed by a partnership, 
sole trader or an employer that does not engage in substantial trading activities are 
generally prevented from accessing the unfair dismissal protections afforded to other 
employees under the Industrial Relations Act 1979 (WA).  

The reason for this is that apprentices can potentially appeal a termination of their 
training contract to the Western Australian Industrial Relations Commission under the 
Vocational Education and Training Act 1996 (WA). However, the only remedy that 
appears to be available where an apprentice appeals the termination of his or her 
training contract is reinstatement – it does not appear to be possible, for instance, to 
seek compensation.  

Anecdotally, ELC has encountered many apprentices and trainees whose training 
contracts have been terminated who do not wish to be reinstated because their 
relationship with their employer has already broken down to too great an extent. As 
such, this is a potentially significant limitation on the rights of apprentices and 
trainees in Western Australia. 

• Closure of applications for Stolen Wages Reparation Scheme 

On 6 March 2012, the WA Government announced the Stolen Wages Reparation 
Scheme (Reparation Scheme).  The Reparation Scheme compensated Aboriginal 
people whose wages were withheld from them between 1905 and 1972 under historic 
WA legislation.  Under these now repealed laws, WA employers were entitled to hold 
up to 75 per cent of an Aboriginal person’s earnings in a network of trust accounts 
administered by the WA Government.  However, in most cases there is little or no 
evidence that these earnings were ever returned.158  Under the Reparation Scheme, 
Aboriginal people impacted by these laws were entitled to ex gratia reparation 
payments capped at $2,000 per person.  WA is the third state to undertake a 
reparation or payment scheme in respect to the Stolen Wages issues (New South 
Wales implemented a repayment scheme whilst Queensland offered ex gratia 
payments similar to the WA program).  

Whilst the scheme itself was a positive development, many stakeholders have 
criticised the way the scheme was implemented.  In particular, given the potential for 
individuals to have had up to 75 per cent of their earnings withheld over many years, 
capping the payments at $2,000 has been criticised as grossly inadequate 
compensation in real terms.  Creating further cause for concern, applications for the 

                                                      
158 Western Australia Stolen Wages Taskforce, Department of Aboriginal Affairs, Government of Western Australia Reconciling 
the Past: Government control of Aboriginal monies in Western Australia - 1905 - 1972, 75: 
<http://www.daa.wa.gov.au/Documents/Stolen%20Wages/Report_of_the_Stolen_Wages_Taskforce_2008.pdf>. 
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Reparation Scheme were closed on 30 November 2012 - affording Aboriginal people 
only 9 months to participate in the scheme.   

According to the 2012- 2013 Annual Report of the Department of Aboriginal Affairs 
2,026 applications were received between March and November 2012, with 1,263 of 
those applicants being deemed eligible for an ex gratia payment, equating to 
$2,526,000 in payments. 159  It is unclear how many potential outstanding claims 
exist, which were not able to be made before the cut-off date.  

One positive aspect of the scheme was the opportunity provided to ineligible 
applicants to have the decision in their case reviewed by an independent review 
panel established for this purpose by the Department of Aboriginal Affairs.  198 
requests for review were received.  As at 30 June 2013, the panel had considered 75 
of these requests, finding that 61 were ineligible, 9 applicants were eligible for the 
scheme and that further information was required to determine the remaining 5 
requests. 160 

Given the short timeframe for the operation of the scheme, the Department of 
Aboriginal Affairs should consult with relevant stakeholders to determine the 
approximate number of outstanding potential claims.  If stakeholder consultation 
reveals a number of potential claims which were not made before the cut-off date, the 
WA Government should reopen the scheme for a further period to ensure that 
Aboriginal people whose wages were effectively stolen by the WA Government 
between 1905 and 1972 are afforded the appropriate opportunity to be compensated.   

• Discrimination on the basis of criminal conviction 

In Western Australia, there is currently limited protection for employees or 
prospective employees who are discriminated against on the basis of a criminal 
conviction.  The Spent Convictions Act 1988 (WA) offers some protections to people 
convicted of offences more than ten years ago and who have applied to have those 
convictions “spent”. However, those persons who have been convicted less than ten 
years ago or who have not applied to have their convictions spent have very little 
protection.  

An employee may make a complaint to the Australian Human Rights Commission 
(AHRC) about discrimination on the basis of a criminal conviction (not just a spent 
conviction).  However, at best the AHRC can find that there has been discrimination 
and make non-binding recommendations to the employer.  

It is acknowledged that in many cases it may be reasonable for the employer or 
prospective employer to discriminate against someone on the basis of a criminal 
record. However, in other cases, the effect of the existing laws and policy may be 
unduly harsh – for instance, where a person committed a minor offence some time 
ago (but not yet the amount of time required for the conviction to be spent) and the 
offence is not relevant to the position for which he or she is applying. There may be 
other good reasons for widening the scope of the anti-discrimination laws in this area 
– such as promoting social inclusion and rehabilitation of offenders. 

                                                      
159 Department of Aboriginal Affairs, Government of Western Australia, Annual Report 2012-2013, 34 
<http://www.daa.wa.gov.au/Documents/ReportsPublications/AnnualReports/2012-13/DAA_AnnualReport_2012-
13_final_lowres.pdf>. 
160 Ibid. 
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(c) Negative Developments since November 2012 

• Continued delay of Workplace Health and Safety harmonisation  

The WA Government continues to resist efforts to harmonise workplace health and 
safety (WHS) laws across Australia.  The harmonisation process was designed to 
achieve certainty for employers and employees working across Australia, resulting in 
better safety outcomes.  The model WHS laws are now enacted and in force in seven 
of the nine Australian jurisdictions, leaving only Victoria and Western Australia to 
adopt them.  The WA Government is expected to shortly announce that it will not 
nationalise its laws but will update its current safety legislation to include many of the 
components of the nationalised laws, with some notable exceptions, on the basis that 
certain WHS provisions will not deliver direct improvements to safety outcomes in 
workplaces.  These provisions include enhanced powers for union officials to 
investigate safety breaches and direct that unsafe work cease, and enhanced 
penalties for breaches of the model laws.  Western Australia’s continued delay in 
introducing the provisions of the model WHS laws (by nationalising or updating its 
existing safety legislation) represents a negative development for WA employees, 
and creates uncertainty and a lack of uniformity for employers operating in multiple 
jurisdictions.  

Case Study 1 - Limited protections against bullying  

The Employment Law Centre (ELC) was approached by a client, B, who had been bullied at 
work.  B had been employed by company Z for almost 4 years as a part-time sales assistant.  

Two of the managers at company Z began to bully B, calling him “Betty the Tranny” and 
forcing him to wear a name badge labelled with “Betty” rather than his real name. The 
managers also made offensive remarks about B’s weight, frequently implied that he was 
homosexual and made derogatory remarks about B’s sexuality.  One of the managers 
exposed himself to B on more than one occasion.  

B made a formal complaint about this bullying, harassment and discrimination. Company Z 
conducted an internal investigation but favoured the managers’ versions of events.  

B contacted ELC seeking advice on his situation.  At the time that he contacted ELC, B was 
suffering from serious depression (for which he was taking medication) and told ELC that his 
“life [had] been destroyed”. 

B made a complaint against company Z in the Equal Opportunity Commission for sexual 
harassment and discrimination.  However, B was frustrated that not all of the behaviour that 
he was subjected to (ie, the bullying more generally) could be dealt with as part of this claim.   

B had been informed by Worksafe WA (the State Government agency responsible for 
investigating bullying complaints) that they could not assist him because he was no longer 
working in the workplace where the bullying occurred. 

ELC notes that there will be improved legal protection for some victims of bullying as of 1 
January 2014, as a result of amendments to the Fair Work Act.  However, these 
amendments do not allow victims to seek compensation for bullying that has occurred.  For 
this reason, employees such as B above, who have left the workplace after the bullying has 
become too unbearable will continue to have limited protection.      

 



 

Page | 69 
 

Case Study 2 - Application of unfair dismissal qualifying periods 

A began work as an accounts manager in late July.  She worked hard at her job and often 
did additional hours.  It wasn’t always an easy place to work.  A’s supervisor was very moody 
and was verbally abusive towards her on at least one occasion.  Nonetheless, A never made 
a complaint about her supervisor’s behaviour.  

In early December of the same year, A was asked to attend a meeting which she was told 
was a performance review.  When she got to the meeting, however, she was dismissed.  A 
asked for the reason for the dismissal and was told it was “performance” and that she should 
be doing more than her contract hours, even though she had been doing additional hours. A 
had not been told that her employer had any concerns about her performance, nor had she 
ever received any warning prior to this.  

A was not eligible to make an unfair dismissal claim because she had only worked for the 
employer for 5 ½ months.  There was no other claim that she could make to challenge her 
dismissal, despite the circumstances of the dismissal being very unfair. 

 

Case Study 3 - Application of “exceptional circumstances” test for lodging an out-of-
time application   

A is an Iranian immigrant to Australia.  Her first language is Persian, she cannot speak 
English and she is of limited financial means.  

A and five other co-workers were dismissed from their positions as vegetable packers 
without any reason provided to them.  A was informed of her dismissal by her employer via 
text message. 

A unsuccessfully tried to contact her employer to dispute the dismissal.  A sought advice 
from a community organisation within two weeks of her dismissal and was assisted in 
lodging a general protections claim with Fair Work Australia (FWA) (now the Fair Work 
Commission).  

Unfortunately, the general protections claim did not seem to fit A’s circumstances. She was 
later advised to contact a community legal centre and, after speaking to a generalist 
community legal centre, she was referred to the ELC 

After meeting with ELC (her first opportunity to obtain legal advice in relation to this matter), 
A immediately withdrew her general protections claim and lodged an unfair dismissal claim 
instead. The unfair dismissal claim was lodged just outside the 14 day limitation period which 
existed at the time (now 21 days). 

In order to lodge an unfair dismissal claim outside the limitation period, the applicant must 
persuade FWA that exceptional circumstances exist, taking into account factors including the 
reason for the delay, the merit of the application and action taken by the person to dispute 
the dismissal.   

In ELC’s respectful view, A clearly faced exceptional circumstances which hindered her 
ability to make an unfair dismissal claim within the limitation period.  

However, her application for an extension of time was rejected by the presiding FWA 
Commissioner on the basis that each individual obstacle A faced (i.e. being from a non-
English speaking background, being unfamiliar with Australian laws, having received 
incorrect advice initially and so forth) did not constitute an “exceptional” circumstance. 
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ELC assisted A to lodge an appeal to the Full Bench of FWA, but the appeal was rejected on 
the grounds that it was not in the public interest to allow the appeal. 

9.6 Recommendations 

• The State Government consult with relevant stakeholders to determine the 
approximate number of outstanding potential claims under the Stolen Wages 
Reparation Scheme.  

• Following stakeholder consultation, the State Government consider re-opening the 
Stolen Wages Reparation Scheme for a further period to ensure all potential 
applicants have sufficient time to lodge a claim.  

• The State Government consult with relevant stakeholders to determine the 
approximate number of outstanding potential claims under the Stolen Wages 
Reparation Scheme.   

• Following stakeholder consultation, the State Government consider re-opening the 
Stolen Wages Reparation Scheme for a further period to ensure all potential 
applicants have sufficient time to lodge a claim.  

• The Federal Government should amend the Fair Work Act’s 21 day limitation period 
on the lodging of unfair dismissal and general protections claims to provide for a 
longer, more reasonable length of time.  The 21 day limitation period has been found 
to preclude many employees with legitimate claims. 

• The Federal Government should amend the Fair Work Act to remove the reference to 
“exceptional circumstances” in section 394(3) and give FWA discretion to allow 
claims to be lodged outside the limitation period, taking into account the factors 
currently listed in section 394.  The threshold posed by “exceptional circumstances” 
test has been found to be overly strict.  

• The Federal Government should amend anti-discrimination legislation to include 
domestic violence as a separate ground of employment-related discrimination. 

• The Federal Government should introduce further improvements to protections for 
employees who have been the subject of workplace bullying, including legal avenues 
of redress that enable employees who have been bullied to be compensated and 
sanctions to be imposed on the responsible employer.  

• The State Government should amend the Industrial Relations Act 1979 (WA) to allow 
apprentices and trainees in the State employment jurisdiction access to unfair 
dismissal remedies  

• The State Government should amend the Industrial Relations Act 1979 (WA) and the 
Minimum Conditions of Employment Act 1993 (WA) so that a person engaged in 
domestic service in a private home is not excluded from the definition of “employee”. 
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9.7 Contacts and further information 

 Australian Human Rights Commission (Cth) - www.hreoc.gov.au 

 Department of Commerce - www.commerce.wa.gov.au 

 Employment Law Centre (WA) - www.elcwa.org.au 

 Equal Opportunity Commission (WA) - www.eoc.wa.gov.au 

 Fair Work Australia (Cth) - www.fwa.gov.au 

 Fair Work Ombudsman (Cth) - www.fairwork.gov.au 

 Labour Relations (WA) - http://www.commerce.wa.gov.au/LabourRelations/ 

 Safe Work Australia (Cth) - www.safeworkaustralia.gov.au 

 Wageline (WA) - 
www.commerce.wa.gov.au/LabourRelations/Content/Services/Wageline/ 

 Western Australian Industrial Relations Commission - www.wairc.wa.gov.au 

 WorkSafe (WA) - http://www.commerce.wa.gov.au/WorkSafe/ 
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10 Gender diversity and intersexuality 

10.1 Summary of issues 

Transgender and intersex people are among the most marginalised in society, and 
are frequently stigmatised and misunderstood.  It is important to note that trans and 
intersex people can be heterosexual, bisexual, homosexual, or attracted to no one 
(asexual). In 2013, there were a number of significant, positive changes to Australian 
laws and regulations which recognise some of the issues facing lesbian, gay, 
bisexual, trans and intersex (LGBTI) people.  These include reforms to access 
appropriate and equitable healthcare, and protection from discrimination on the basis 
of gender and sexuality at a Federal level.  However, significant issues remain, 
including access to medical practitioners with the ability to deal with trans and inter 
sex issues, and the outstanding issue of marriage equality between gay and lesbian 
couples. Perhaps most notably, though, the biggest difficulty facing LGBTI people 
may well be the public’s attitude toward, and treatment of, them.  

Gender is part of a person’s social and personal identity. It refers to each person’s 
deeply felt internal and individual identity, and the way a person presents and is 
recognised within the community.  

The terms "sex" and "gender" are often assumed to be synonymous, but this is not 
the case. Sex is the physiological make-up of a person. It is commonly thought of as 
a binary (i.e. male or female) and used to divide people into males and females. In 
reality, sex is a complicated relationship of genetic, hormonal, and anatomical factors 
that affect the sexual differentiation of the body (including the brain). 

Some people are born with genitals or other anatomical features that are ambiguous 
or inconsistent with their genetic characteristics. The term "intersex" or “DSD” 
(disordered sex development) is often used to describe this situation. Most people 
with intersex conditions identify as exclusively male or female, but others may feel 
they are a combination of sexes, or that they are neither male nor female. Sometimes 
it is not obvious that a person is intersex, and they may not discover this until later in 
life. In other cases, particularly in the case of children with ambiguous genitalia, it is 
apparent at birth, and these children may be subject to surgery to "normalise" their 
anatomy. For some individuals, this results in lifelong physical and mental harm. 
Some people do not have any obvious discrepancy between their anatomy and their 
sense of being male or female (sex identity) at birth, but later feel they belong to a 
different sex than that assigned at birth. These people may use hormones and 
surgery to alter their sexual characteristics. The term "transsexual" is sometimes 
used to describe these people.  

In contrast, gender is largely a socially constructed system that inscribes the 
meaning of masculinity and femininity upon people. For example, how we are 
expected to behave and dress: skirts are appropriate for women, but not for men. 
These gender roles are often assumed to be natural, but they vary across cultures 
and have not remained fixed over time. Men are commonly assumed to be 
masculine, whilst women are feminine, but many people reject this idea. The term 
"transgender" was originally coined to refer to people who were comfortable with their 
body but wanted to express gender characteristics inconsistent with the social 
expectations of their sex. An example of this would be people who cross-dress.  

There are many other terms that people use to describe themselves, such as neuter, 
androgynous, or genderqueer. The latter term is used by people who do not identify 
with traditional gender categories. They may have a gender expression that reflects a 
combination of masculinity or femininity, or reject traditional categories of gender 
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entirely. There are also a variety of terms used by specific cultural groups, such as 
Aboriginal and Torres Strait Islanders, that do not always have exact English-
language equivalents (e.g. "sistagirl"). Due to the complex ways in which people 
describe themselves, we have chosen to use the term "trans" to refer to people who 
could be described as transgender or transsexual, rather than privileging one term 
over another.  

10.2 Minimum Standards  

International law:  

• International Covenant on Civil and Political Rights, Articles 2, 4, 24, 26. 

• United Nations Convention Against Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment, Articles 10-13, subject to Article 16.  

• United Nations Convention on the Rights of the Child, Articles 2, 29. 

• Universal Declaration of Human Rights, Articles 2, 6, 12, 29 

• Yogyakarta Principles on the Application of International Human Rights Law 
in Relation to Sexual Orientation and Gender Identity 

Domestic law:  

• Equal Opportunity Act 1984 (WA), ss 8, 35 (Part IIAA) 

• Gender Reassignment Act 2000 (WA), Part 3 

• Human Rights and Equal Opportunity Commission Act 1986 (Cth), ss37, 46, 
47 

• Sex Discrimination Act 1984 (Cth), s5. 

• Sex Discrimination (Sexual Orientation, Gender Identity and Intersex Status) 
Amendment Bill 2013 (Cth). 

10.3 Most recent concluding observations made in respect of Australia 

In 2011, the United Nations Human Rights Council issued a Joint Statement entitled 
“Ending Acts of Violence and Related Human Rights Violations Based On Sexual 
Orientation and Gender Identity.”161  The statement called on parties to continue to 
advocate for positive developments to end human rights violations based on sexual 
orientation and gender identity. In the same year, the Australian Human Rights 
Commission issued a Report entitled “Addressing sexual orientation and sex and/or 
gender identity discrimination”.162  The Report found that protection from 
discrimination on the basis of sex and/or gender identity was minimal at State level in 
Western Australia, and absent at Federal level.  It advocated a number of measures, 
including:  

                                                      
161 United Nations Human Rights Council, Ending Acts of Violence and Related Human Rights Violations Based On Sexual 
Orientation and Gender Identity (2011) < http://www.refworld.org/docid/4eb8f32e2.html>.  
162 Australian Human Rights Commission, Addressing sexual orientation and sex and/or gender identity discrimination: 
Consultation Report (2011) < http://www.humanrights.gov.au/publications/addressing-sexual-orientation-and-sex-andor-gender-
identity-discrimination-consultation>.  
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• implementing LGBTI appropriate policies in all Commonwealth 
agencies; 

• increasing government funding for LGBTI support services (including 
health services, aged care and prison services); and  

• public education regarding issues facing LGBTI people. 

UN Special Rapporteur Rashida Majoo visited Australia in 2012 to investigate the 
issue of violence against women.163 She found that women of ‘diverse sex’ 
experience domestic violence at the same rate as women in the wider community, 
but are less likely to report it. She also found that Australia had a distinct lack of 
culturally appropriate service providers for trans people. Finally, she reported that the 
widespread traditional gendered models of families and a lack of education about 
trans people fostered a lack of services. 

In 2012 the United Nations Human Rights Council urged Australia and other 
countries to more proactively protect the interests of LGBTI people, repeal laws which 
criminalise homosexuality, prohibit discrimination on the basis of gender identity or 
sexual orientation, and safeguard freedom of expression of LGBTI people: 

 
“…All people, irrespective of sex, sexual orientation or gender identity, are 
entitled to enjoy the protections provided for by international human rights 
law, including in respect of rights to life, security of person and privacy, the 
right to be free from torture, arbitrary arrest and detention, the right to be free 
from discrimination and the right to freedom of expression, association and 
peaceful assembly” 164 

10.4 Performance Card 

(a) Positive Developments since November 2012 

• Addressing Gender and Sexually Based Bullying in School 

Sponsored by the Equal Opportunity Commission of Western Australia as part of 
their ‘Safe Schools’ project, this initiative promotes diversity in gender and sexuality 
in schools, hosting events and providing publications for staff, students and parents 
in the WA education system 165. The continued growth of this project will no doubt 
benefit the LGBTI community. 

• The High Court case of AB v Western Australia [2011] HCA 42 

The applicants in this case were born female, but had undergone hormone therapy 
and mastectomies to become men. The High Court held that gender identity 
depended largely on social recognition, rather than physical composition, and 
granted the applicants amended birth certificates to show their new gender.  

                                                      
163 Rashida Majoo, Australian study tour report: Visit of the UN Special Rapporteur on violence against women (10-20 April 
2012) <https://www.humanrights.gov.au/publications/australian-study-tour-report-visit-un-special-rapporteur-violence-against-
women>. 
164 UN Human Rights Council, United Nations High Commissioner for Human Rights, Born Free and Equal: Sexual Orientation 
and Gender Identity in International Human Rights Law (2012) 
<http://www.ohchr.org/Documents/Publications/BornFreeAndEqualLowRes.pdf>.  
165 Equal Opportunity Commission, Government of Western Australia, Challenging sexuality and gender based bullying in WA 
schools <http://www.eoc.wa.gov.au/CommunityEducationAndTraining/Safe-schools-WA.aspx>. 
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AB v Western Australia was a significant positive development for the trans 
community as it places emphasis on considering gender as a social, rather than 
strictly physiological, construct.  

This case has subsequently been considered and applied in a number of cases, 
including most recently by the NSW Court of Appeal in Norrie v NSW Registrar of 
Births, Deaths and Marriages [2013] NSWCA 145. In Norrie’s case the applicant 
requested to be registered as “gender non-specific” but was told that the Registrar 
could only register a change of a person’s sex from male to female or female to male. 
The NSW Court of Appeal overturned the first and second instance decisions, finding 
that the Administrative Decisions Tribunal Appeal Panel made an error by 
constructing the word “sex” as having a binary meaning of either male or female. 
They found that in certain circumstances, it was open for the Registrar to record a 
change of sex from a person who was male or female to a category that was neither 
male nor female.  

• Australian Government Guidelines on the Recognition of Sex and Gender 

In 2009, the Australian Human Rights Commission published the first national inquiry 
into discrimination faced by trans people in Australia, called ‘Sex Files: the Legal 
Recognition of Sex in Documents and Government Records’,166 which highlighted the 
barriers faced by trans and inter sex people in obtaining basic Government services.  

The Federal Government have also released a publication called ‘Australian 
Government Guidelines on the Recognition of Sex and Gender’,167 which 
standardises the evidence required for a person to establish or change their sex or 
gender in personal records held by the Australian Government’s departments and 
agencies.  

Under these guidelines, individuals will have the option to select M (male), F 
(female), or X (indeterminate/intersex/unspecified). Relevant departments and 
agencies will recognise a statement from a registered medical practitioner or 
psychologist, a valid travel document, or a birth or gender certificate as evidence of 
gender. 

The guidelines will apply to all Australian Government departments and agencies that 
maintain personal records, commencing 1 July 2013. Departments and agencies 
have until 1 July 2016 to implement the new standards. 

It is hoped that these guidelines will make it easier for trans and inter sex people to 
obtain basic services, and will increase the integrity and accuracy of Government 
records. 

In a similar vein, the Victorian Equal Opportunity and Human Rights Commission 
have released a guideline explaining employers’ legal obligations in relation to trans 
workers, including practical information about gender identity issues. It contains 
numerous examples and case studies, as well as a comprehensive checklist for 
ensuring compliance with anti-discrimination. 168  

                                                      
166 Australian Human Rights Commission, Sex Files: the legal recognition of sex in documents and Government records (2009) 
<http://humanrights.gov.au/genderdiversity/sex_files2009.html>. 
167 Attorney General’s Department, Australian Government, Australian Government Guidelines on the Recognition of Sex and 
Gender (30 May 2013) 
<http://www.ag.gov.au/Publications/Pages/AustralianGovernmentGuidelinesontheRecognitionofSexandGender.aspx>. 
168 Victorian Equal Opportunity and Human Rights Commission, Guideline: Transgender People at Work (17 May 2013) 
<http://www.humanrightscommission.vic.gov.au/index.php/our-resources-and-publications/eoa-practice-guidelines/item/632-
guideline-transgender-people-at-work-complying-with-the-equal-opportunity-act-2010>. 
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Finally, in recognition of the new gender X, the Federal Government has published a 
‘Smart Traveller’s Guide’169 guide for LGBTI travellers. The Guide recommends 
LGBTI travellers research the laws applying to same-sex relationships, free speech 
and advocacy on human rights issues in their destination countries prior to travelling, 
and to consider whether travel documents showing gender ‘X’ will be accepted.  

• Australian Human Rights Institute joins call for formalised international LGBTI 
rights action  

In June 2013, the Australian Human Rights Institute joined other ‘A status’ National 
Human Rights Institutions, calling on the United Nations to take concrete action to 
support the rights of lesbian, gay, bisexual, transgender and intersex people from 
around the world.170 The Institutions have called for a mechanism to be established 
to study, document and report about human rights violations, barriers and challenges 
experienced by individuals across the world because of their sexual orientation, 
gender identity or because they are intersex.  

A decision has been made to host two high-level meetings later in 2013. 

• Authorising treatment for childhood gender identity disorder 

In 2013, there have been two significant cases in which precedent has been 
established for administering treatment to children with gender identity disorders. 

Treatment for gender identity disorders usually occurs in two stages. The first stage 
involves the administration of puberty-suppressant hormones, and is generally 
reversible.  Stage two involves the administration of male or female hormones, and 
creates irreversible physical changes in patients. 

In the 2013 case of Re Jamie, 171 the Full Court of the Family Court held that stage 
one treatment for childhood gender identity disorders could be administered with 
parental consent. The Court held that because the effects of stage one treatment 
were reversible, did not attract grave risk if a wrong decision was made, and is for a 
treatment of a psychological rather than a physical disease, it falls within the realm of 
parental responsibility when a child is not legally capable of making their own 
decisions about treatment.172 

In the 2013 case of Sam and Terry, 173 the Family Court considered whether stage 
two treatment also fell within the realm of parental responsibility. The Court held that 
because stage two treatment would create irreversible effects for patients, the 
potential risk of making the wrong decision was too high to leave to parental 
responsibility. The Court concluded that Court authorisation is required for stage two 
treatment for children who are unable to lawfully give their consent. 

These decisions are important in establishing the rights of children to autonomy in 
relation to their gender, but also in establishing boundaries to protect vulnerable 
children from undue influence from outside sources. 

                                                      
169 Department of Foreign Affairs and Trade, Australian Government , Lesbian, gay, bisexual, trans and intersex travellers 
<http://www.smartraveller.gov.au/tips/lgbti.html>. 
170 Australian Human Rights Commission, Call for formalised international LGBTI rights action (5 July 2013) 
<http://www.humanrights.gov.au/news/stories/call-formalised-international-lgbti-rights-action>. 
171 Re Jamie [2013] FamCAFC 110. 
172 Whether a child under the age of 16 is capable of giving informed consent is determined using the principles in the case of 
Gillick v West Norfolk and Wisbech Area Health Authority [1985] 3 All ER 402 (HL), which was approved by the High Court in 
Marion’s Case (1991) 175 CLR 218. The Court will consider the individual child’s maturity and ability to fully understand the 
proposed treatment.  
173 Sam and Terry (Gender Dysphoria) [2013] FamCA 563. 
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• Lapsed Prostitution Bill 2011 (WA) 

This Bill potentially increased the dangers faced by trans women in the prostitution 
industry by making it illegal to work as a prostitute outside a formally organised and 
registered brothel. Trans women are usually not allowed to work in such brothels, 
and given the high cost of a sex change, may have been forced into illegal situations 
because of their trans status. 

The Bill was last read before the WA Legislative Assembly in 2011 but has since 
lapsed.  

• Report of the Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment 

Special Rapporteur Juan E. Méndez was commissioned by the United Nations 
Commission on Human Rights to produce a report relevant to torture.  

His report,174 published in 2013, states that requiring people to change their body and 
undergo genital surgery to have their gender recognised is torture. The report 
recommends that States repeal their laws allowing intrusive and irreversible 
treatments, including forced genital-normalising surgery, involuntary sterilisation, 
unethical experimentation, medical display “reparative therapies” or “conversion 
therapies” when they are enforced or administered without the free and informed 
consent of the person concerned. 

This is significant for the LGBTI community, as Méndez’s recommendations, if 
implemented in Australia, would make it illegal to “normalise” a child with atypical sex 
characteristics, and would also mean that trans people would not have to undergo 
surgery to obtain recognition as their preferred gender.  

• Sex Discrimination (Sexual Orientation, Gender, Identity and Intersex Status) 
Act 2013 

This Act, assented to on 28 June 2013, amends the Sex Discrimination Act 1984 
(Cth) and brings together many issues discussed in the 2012 Report Card. Following 
on from recommendations in reports like the Australian Human Rights Commission’s 
‘Sex Files: the Legal Recognition of Sex in Documents and Government Records’,175 
the Act makes it illegal to discriminate against someone on the grounds of sexual 
orientation, gender identity or intersex status, and has extended the definition of 
‘marital status’ to include ‘marital or relationship status’, effectively providing 
protection from discrimination for same-sex de facto couples. The substantive 
provisions came into effect on 1 August 2013.  

The amendments make discrimination on the grounds of sexual orientation, gender 
identity and intersex status unlawful in the same way that discrimination on the 
grounds of sex, race, or marital status discrimination were unlawful.  Importantly, 
LGBTI people who have been discriminated against on these new grounds can now 
make a complaint to the Australian Human Rights Commission. 

Whilst the amendments are on the whole a positive development, it should be noted 
that voluntary bodies, competitive sporting bodies and religious organisations are still 

                                                      
174 Juan E. Méndez, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or 
punishment, (1 February 2013) < http://www.ohchr.org/05C50D59-C4F1-446C-ACC4-
5311531C2B36/FinalDownload/DownloadId-FF5C4FCA14801D8B8E706E57B33530EE/05C50D59-C4F1-446C-ACC4-
5311531C2B36/Documents/HRBodies/HRCouncil/RegularSession/Session22/A.HRC.22.53_English.pdf>. 
175 Australian Human Rights Commission, above n 166. 
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permitted to discriminate against LBGTI people in certain circumstances. For 
example, religious organisations may discriminate against LGBTI candidates who 
apply for employment. Fortunately, the circumstances in which such discrimination is 
permitted are limited, and it is a positive development for older LGBTI people that 
religious organisations which provide Commonwealth funded aged care services are 
unable to refuse entry to (and thereby discriminate against) LGBTI people.  

• Improved health benefits 

As of 1st July 2013 the Medicare Benefits Scheme (MBS) has been amended to allow 
more inclusive health care for LGBTI people. Many of the gender specific items were 
amended to allow greater access to medical attention and more autonomy for the 
person. This amendment allows transgender and intersex people to have greater 
access to medical assistance whilst allowing people to feel more comfortable as they 
are not specifically required to identify their sex 

(b) Requires Attention 

• Community Affairs References Committee, ‘Involuntary or coerced sterilisation 
of people with disabilities in Australia’ 

This paper, published by the Senate Standing Committee on Community Affairs, 
made a number of recommendations on the topic of involuntary or coerced 
sterilisation of disabled people in Australia.176  Although the Committee 
recommended that legislation be amended to make forced sterilisation more difficult, 
they did not go as far as to make it illegal. The Committee recommended that State 
and Territory legislation regulating the sterilisation of adults with disabilities be 
amended to explicitly state that it is presumed that persons with disabilities have the 
capacity to make their own decisions unless objectively assessed otherwise (even 
where there is an existing guardianship order in place), and that where a disabled 
person has legal capacity, a Court or Tribunal cannot hear an application for 
sterilisation. The Committee also recommended that where a child sterilisation case 
is before a court, it be mandatory that the child have their own legal representative. 

These recommendations are both positive and negative. Although it is good news 
that the standard of proof for forced sterilisation has been raised, sterilisation is a 
serious and often irreversible procedure that may seriously alter a person’s view of 
their gender and sexual identity. Allowing forced sterilisation to remain legal may be 
in violation of Australia’s international Human Rights obligations,177 including the 
Prohibition Against Torture.178 

This issue is also discussed in the People with Disabilities section of this Report 
Card. 

• Consolidation of Commonwealth Anti-Discrimination Laws 

On 22 September 2011, the Attorney General and Minister for Finance and 
Deregulation initiated public discussions about community views on consolidating 
Commonwealth anti-discrimination laws, including the Racial Discrimination Act 1975 
(Cth), the Sex Discrimination Act 1984 (Cth), the Disability Discrimination Act 1992 
(Cth), the Age Discrimination Act 2004 (Cth), and the Australian Human Rights 

                                                      
176 Senate Standing Committee on Community Affairs, Parliament of Australia, Involuntary or coerced sterilisation of people with 
disabilities in Australia (2013) 
<http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Community_Affairs/Involuntary_Sterilisation/First_Report> 
177 For example, the Convention on the Rights of Persons with Disabilities, opened for signature 30 March 2007, entered into 
force 3 May 2008. 
178 Mendez, above n 174. 
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Commission Act 1986 (Cth), into a single act.  A draft Bill was released in November 
2012, 179 but consolidation has been delayed due to drafting issues. 

The Senate Legal and Constitutional Affairs Committee has remitted the draft Bill on 
the basis that some policy decisions made in the process of consolidation should be 
revisited, and other contentious provisions (including the definition of “unlawful 
discrimination”) are to be revisited.180 

While it is important that care is taken to ensure that anti-discrimination laws are 
clear and effective, consolidation is an important step in recognising gender and sex 
in Australian society. 

• Limited protection against discrimination under the Equal Opportunity Act 

Part IIAA of the Equal Opportunity Act 1984 (WA) is designed to provide protection 
against discrimination on the grounds of gender history. However, as currently 
drafted, the Act provides protection only to a transgender person who has legally 
changed their gender, referred to as a “gender reassigned person”.181 This presents 
problems for gender diverse people who either are in the early stages of transition 
and are required to live and present in their affirmed gender but have not yet been 
allowed access to hormone treatment or other medical intervention or do not intend 
to transition physically.  

• Health services not available 

Health services for LGBTI people are lacking.182 Many surgical procedures required 
for a ‘legal’ sex change are not performed in public hospitals, and medications 
required by trans people are not covered by the Pharmaceutical Benefits Scheme. 
This makes access to adequate health care, including aged care, extremely difficult 
for LGBTI people.  

It has been noted by Living Proud LGBTI Community Services of WA that there is a 
lack of proper education about trans and intersex health issues. Medical schools do 
not address trans and intersex health issues in their courses. Doctors who wish to 
work in these areas must seek further education on top of their formal training. This 
severely limits LGBTI people’s access to surgical procedures. 

In 2013, the Federal Government committed new funding to seven organisations 
across the country to improve the responsiveness of the aged care system to the 
needs of LGBTI Australians. The scheme aims to deliver $378 million to aged care 
services over four years, including at least two organisations in Western Australia, as 
well as several national organisations.183 This funding will improve the lives of many 
elderly LGBTI Australians, and marks an increase in government awareness of the 
health care issues facing LGBTI people. 

                                                      
179 Human Rights and Anti-Discrimination Bill 2012 (Cth). 
180 Senate Legal and Constitutional Affairs Legislation Committee, Parliament of Australia, Exposure Draft of the Human Rights 
and Anti-Discrimination Bill 2012 (2013) 
<http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Completed_inquiries/20
10-13/antidiscrimination2012/report/index> 
181 Section 4 of the Equal Opportunity Act 1982 (WA) defines a “gender reassigned person” as a person who has been issued 
with a recognition certificate under the Gender Reassignment Act 2000 or equivalent certificate for the purposes of that Act. 
177 Australian Human Rights Commission, Sex Files: the legal recognition of sex in documents and Government records (2009) 
<http://humanrights.gov.au/genderdiversity/sex_files2009.html>; Juan E. Méndez, the UN Special Rapporteur on Torture, and 
Cruel, Inhuman and Degrading Treatment, has recently reported to the UN General Assembly that forced genital surgery, 
including involuntary sterilisation, amounts to torture 
<http://www.ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A.HRC.22.53_English.pdf>. 
183 Department of Health and Ageing, Better Care for Older LGBTI Australians, 26 June 2013, 
<http://www.agedcare.com.au/aged_care_news.php?title=better_care_for_older_lgbti_australians_500> 
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• Young trans people may require Family Court consensus to obtain a sex 
change 

In 2004, the ‘Alex’ case184 held that where a child in the care of the State wanted a 
sex change, the Family Court was required to determine whether it was appropriate. 
This is not the case for children who are not wards of the State.185  This issue should 
be re-examined by the Federal Parliament to ensure that children in foster care are 
not unfairly disadvantaged in their ability to consent to surgery (so long as they are 
otherwise capable of informed consent) simply because it is not possible to obtain 
parental consent.   

(c) Negative Developments since November 2012 

• Equal Opportunity (Sporting Competitions) Amendment Bill 2013 (SA) 

This Bill amends the Equal Opportunity Act 1984 (SA) to broaden exemptions from 
discrimination on the ground of sex. 

Under the Bill, the existing exemptions are widened to include exclusion from a 
competitive sporting event on the basis of sex on two grounds: 

 If the exclusion is reasonably required to enable participants in a competitive 
sporting event to progress to elite level competition (national and international 
level); or 

 The exclusion is genuinely intended to facilitate or increase the participation 
of people, or a class of people, of a particular sex in the event; and 

 It is unlikely that there will be participation (or an increase in 
participation) if the exclusion is not made; and 

 There must be reasonable opportunities for excluded persons to 
participate in the sporting activity in another competition. 

The Bill is a negative development as it extends the ability of sporting groups to 
discriminate on the basis of gender, particularly against trans people. This is 
significant as the amendments may influence other States, including Western 
Australia, to adopt a weaker stance on discrimination against LGBTI people. 

• Sex and Age Discrimination Legislation Amendment Bill 2011 (Cth) 

This Act allows State and Territory Governments to refuse to issue a new birth 
certificate (and confer a legal sex change) to trans people who are married.186 

The terms of the Bill remain unchanged, despite the introduction of the Sex 
Discrimination (Sexual Orientation, Gender, Identity and Intersex Status) Bill 2013 
making it illegal to discriminate against people on the basis of gender, sexual 
orientation or gender identity. 

 

                                                      
184 Re Alex: Hormonal Treatment For Gender Identity Dysphoria [2004] FamCA 297. 
185 Sam and Terry, (Gender Dysphoria) [2013] FamCA 563 at 68. 
186 Section 40(5) of the Act states, ‘Nothing in Division 2 renders it unlawful to refuse to make, issue or alter an official record of 
a person’s sex if a law of a State or Territory requires the refusal because the person is married’. 
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10.5 Recommendations: 

• The State Government allocate resources and funding to increase public education 
regarding issues facing LGBTI people. 

• The recommendations in the Australian Human Rights Commission’s report ‘Sex 
Files: the Legal Recognition of Sex in Documents and Government Records’ are 
enacted into legislation to eliminate discrimination based on sex and gender identity. 

• The status of LGBTI is included in the census so that accurate population statistics 
on the prevalence of the LGBTI community can be obtained. 

• The Federal Government take steps to establish and promote ethics-based sexual 
education programs for institutions including the ADF. 

• The Commonwealth anti-discrimination laws be consolidated into a uniform act as a 
priority. 

• Further consideration is given to current legislation which requires individuals to 
undergo surgical procedures to have their gender recognised in light of the report by 
United Nations Special Rapporteur Juan E. Méndez.  

• Further Federal funds be made available to meet LGBTI community needs, such as 
trans-specialist health care services, and improved facilities in prisons and aged care. 

• The South Australian Government repeal the new provisions of the Equal Opportunity 
(Sporting Commissions) Amendment Bill 2013 (SA) to prevent sporting groups from 
excluding trans or inter sex people from participating in sporting competitions on the 
ground of gender. 

• The Federal Government amend the Sex and Age Discrimination Legislation 
Amendment Bill 2011 so that States cannot refuse to issue new birth certificates to 
trans people who are married. 

• The Federal Parliament consider the implications of the ‘Alex’ case and legislate to 
ensure that children in foster care are not unfairly disadvantaged in their ability to 
consent to surgery simply because it is not possible to obtain parental consent. 
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10.6 Contacts and further information 

 Australian Human Rights Commission (Cth) – www.humanrights.gov.au  

 Androgen Insensitivity Syndrome Support Group Australia (Inc) - 
home.vicnet.net.au/~aissg/ 

 The Chameleon Society - www.chameleonswa.com  

 Department of Foreign Affairs and Trade – www.smarttraveller.gov.au  

 Equal Opportunity Commission (WA) - www.eoc.wa.gov.au 

 Living Proud LGBTI Community Services of Western Australia - http://glcs.org.au/  

 The Gender Centre (Inc) - www.gendercentre.org.au 

Organisation Intersex International Australia – http://oii.org.au/  

WA Gender Project (Inc) - www.wagenderproject.org 

Yogyakarta Principles: the Application of International Human Rights Law in Relation 
to Sexual Orientation and Gender Identity - www.yogyakartaprinciples.org  
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11 Health  

11.1 Summary of issues 

2013 has seen a number of improvements in terms of health care in Western 
Australia. The creation of a Mental Health Diversion Court and the decision to commit 
additional funding to child health checks stand out as positive developments. Further, 
the introduction of the Mental Health Bill 2013 into parliament is a positive 
development.   At a national level there has been a number of positive developments 
including commitments to prevention of indigenous suicide, mental health reforms 
and expansion of the Medicare Healthy Kids Check program.  

However, a number of long standing issues such as indigenous access to health and 
lack of awareness of Foetal Alcohol Spectrum Disorders remain without any 
indication of how and when they will improve. Further, there have been criticisms of 
the mental health services in the juvenile detention facilities in W.A. 

11.2 Minimum Standards  

International law:  

• International Covenant on Economic, Social and Cultural Rights 1966, Arts 
2(2), 11, & 12 

• International Convention on the Elimination of All Forms of Racial 
Discrimination 1965, Art 5 

• Convention on the Elimination of All Forms of Discrimination Against Women 
1979, Arts 10(h), 11(1)(h), 12, & 14(1) 

• Convention on the Rights of the Child 1989, Arts 3(3), 17, 23, & 24 

• Convention on the Rights of People with Disabilities 2006 Arts 3, 14 -15, 23, 
25.  

• Declaration of the Rights of Indigenous People 21, 23 - 24 

• Universal Declaration of Human Rights, Art 25  

• Principles for the Protection of Persons with Mental Illness and the 
Improvement of Mental Health Care 1991 

• Declaration on the Rights of Disabled Persons 1975, Art 6 

• Committee on Economic, Social and Cultural Rights, General Comment No. 
14 on the Right to Health 2000  

 Domestic law:  

• Mental Health Act 1996 (WA) 
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11.3 Most recent concluding observations made in respect of Australia 

The Committee on Economic, Social and Cultural Rights in their 2009 Concluding 
Observations relevantly requested Australia to:  

• take immediate steps to improve the health situation of indigenous people, in 
particular women and children, including by implementing a human rights 
framework that ensures access to the social determinants of health such as 
housing, safe drinking water, electricity and effective sanitation systems. 
develop adequate strategies to provide all detainees with appropriate health 
and medical care; 

• ensure that adequate health care for prisoners be taken into account in the its 
health programmes and policies; 

• encourage the Detention Health Advocacy Group to adopt a human rights 
based approach when proposing reforms to the detention care system; 

• take effective measures to ensure the equal enjoyment of the right to the 
highest attainable standard of mental health, including by:   

• allocating adequate resources for mental health services and other 
support measures for persons with mental -health problems in line 
with the United Nations Principles for the Protection of Persons with 
Mental Illness and the Improvement of Mental Health Care; 

• implementing the recommendations of the Australian Medical 
Association’s 2008 report on indigenous health;  

• reducing the high rate of incarceration of people with mental diseases; 
and 

• ensuring that all prisoners receive an adequate and appropriate 
mental health treatment when needed. 187 

The Committee on the Rights of the Child, in their 2012 Concluding Observations 
relevantly requested Australia to: 

• undertake all necessary measures to ensure that all children enjoy the same 
access to and quality of health services with special attention to children in 
vulnerable situations, especially indigenous children and children living in 
remote areas. It further urges the State party to address socio-economic 
disadvantages, which constitute important root causes for the existing health 
deficits;  

• consider the recommendation by the Special Rapporteur on the right to 
health to support the implementation of mandatory training on child rights for 
all health professionals; 

• In relation to mental health:  

• follow-up on the Australian Institute of Health and Welfare health 
study with measures designed to address the direct and underlying 

                                                      
187 Committee on Economic, Social and Cultural Rights, Concluding Observations Australia, 44th sess, UN Doc 
E/C.12/AUS/CO/4 (12 June 2009) <http://www.refworld.org/publisher,CESCR,CONCOBSERVATIONS,AUS,4af181b00,0.html>. 
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causes of the high rates of mental health problems in children and 
young people, focussing especially on suicides and other disorders 
linked to, inter alia, substance abuse, violence and inadequate quality 
of care in alternative care settings;  

• allocate specific resources for improving the availability and quality of 
early intervention services, training and development of teachers, 
counsellors, health professionals and others working with children, as 
well as support to parents; 

• develop specialized health services and targeted strategies for 
children at particular risk of mental health problems, and their families, 
and ensure accessibility for all those requiring such services with due 
consideration to their age, sex, socio-economic background, 
geographical and ethnic origin, etc; 

• in planning and implementing the above, consult with children and 
youth for the development of these measures while undertaking 
awareness-raising on mental health, with a view to ensuring better 
family and community support as well as to reducing the associated 
stigma; and 

• carefully monitor the prescription of psycho-stimulants to children and 
take initiatives to provide children diagnosed with ADHD and ADD, as 
well as their parents and teachers, with access to a wider range of 
psychological, educational and social measures and treatments; and, 
consider undertaking the collection and analysis of data 
disaggregated according to the type of substance-and age with a view 
to monitoring the possible abuse of psycho-stimulant drugs by 
children; and  

• intensify efforts to provide adolescents with education on sex and 
reproductive health, particularly with regard to other STIs in addition to HIV, 
and improve the accessibility of contraception, counselling, and confidential 
health services, particularly among Aboriginal and socioeconomically 
disadvantaged communities.188 

11.4 Performance Card 

(a) Positive Developments since November 2012 

• The Mental Health Diversion Court (START Court) 

In March 2013 a diversion court and support project was set up for people with 
mental illness in the Perth Magistrates Court and the Perth Children’s Court.189  The 
project is being piloted over 20 months in the Perth metropolitan region and has been 
allocated $6.7 million in funding.  

The service in the Magistrates Court is called the START (Specialist Treatment and 
Referral Team) Court.  Previously, people with a mental illness were referred to what 
was known informally as the “Noon List” at Perth Magistrates Court.  However, this 

                                                      
188 Committee on the Rights of the Child, Concluding Observations Australia, 60th sess, UN Doc CRC/C/AUS/CO/4 (28 August 
(2012). 
189 Chief Justice Wayne Martin, ‘Mental health Court Diversion and Support Program’ (Speech delivered at the Mental Health 
Law Centre (WA) Inc Annual General Meeting 2012, The WA Mental Health Court, 5 November 2012) 
<http://www.mentalhealth.wa.gov.au/mentalhealth_changes/Mental_Health_Court_Diversion.aspx>. 
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informal arrangement operated for only one day a week, while the START Court runs 
five days a week.190 

The service involves placing mental health specialist teams in the court to provide 
assessments, reports for the court, liaise with community services and develop 
individualised mental health plans.  Families and carers are encouraged and 
welcomed to be involved, and consumer and carer representatives are on the 
steering committees.  Non-Government Organisations (NGOs) are involved in 
providing support to participants and assisting them to access services.  The 
program is a joint initiative between the Mental Health Commission and the 
Department of the Attorney General and has been staffed using personnel from 
Legal Aid, WA Police, and the Departments of Corrective Services and WA Health.191  

The program in the Children’s Court involves the placement of a small mental health 
and NGO team in the Court. Unlike the adult program, a separate court was not 
established, because in the Children’s Court the priority is to integrate the services 
into the existing case management and multi-agency services working within the 
Children’s Court. The team offers assessments, some clinical intervention, and 
referrals and assistance in accessing community and NGO services. The team has 
access to brokerage funds to meet urgent psycho-social needs, particularly those not 
able to be provided by existing resources.192  

The introduction of START Court and the program is the Children’s Court is a 
positive development as it recognises that people with mental illness require special 
services and care to assist them through the justice system. One issue with the 
START Court, however, is that unlike the Noon List referrals to the Mental Health 
Court can only be made via the Perth Magistrates Court, not through other 
metropolitan courts.193 

• Increase funding to assist universal child health checks  

The WA Government has in the 2013-2014 budget committed to providing additional 
funding for child health nurses and to appoint an additional 155 school nurses to 
improve childhood health services.194  These improvements are long overdue given 
various reports demonstrating the deficiencies in this area.  

For example, in 2010, the Auditor-General released a report that found just 30 
percent of 18-month-olds and nine percent of three-year-olds were receiving their 
recommended checks under the free universal child health check program.195 The 
program offers seven health and development checks to children aged between birth 
and school entry (generally around 4 years old).  The Report showed that WA Health 
is giving priority to the first four checks, and is reaching 99 per cent of newborns 
within the first month in the metropolitan area. But this is at the expense of other 
checks.196   The Report also found there had been a 12 percent rise in the birth rate 

                                                      
190 Mental Health Commission, above n 80. 
191 Ibid. 
192 Ibid. 
193 ‘New mental health court dubbed retrograde step’, ABC News (online), 15 March 2013 <http://www.abc.net.au/news/2013-
03-15/new-mental-health-court-dubbed-retrograde-step/4574708>. 
194 Government of Western Australia, Western Australia State Budget 2013-14  <http://www.ourstatebudget.wa.gov.au/>. 
195 Western Australian Auditor General’s Report, Universal Child Health Checks (November 2010) 17 
<http://audit.wa.gov.au/wp-content/uploads/2013/05/report2010_11.pdf>. 
196 Ibid. 
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between 2005 and 2008 but there was no matching increase in the number of child 
health nurses.197 This led to a significant shortage of health care nurses. 

Although this area requires further funding and attention from the State Government, 
it is positive to see they have committed to some additional funding.  

• Mental Health Bill  

The 2012 Report Card noted that the Mental Health Bill 2012 (WA) had been tabled 
in Parliament in November 2012 for the purposes of receiving public comment and 
recommended that this Bill should be passed into law as soon as possible. The Bill’s 
review period ended in February 2013.  

On 23 October 2013, the Mental Health Bill 2013 (WA) was introduced into the 
Legislative Assembly following extensive consultation and submissions by 
stakeholders.  

The Bill contains a number of provisions specific to children, being a significant 
change from the current Act, which is completely silent in relation to children.  It also 
creates a presumption that children are unable to provide informed consent unless 
the appropriate common law principles are satisfied.198 

• Federal Government’s mental health reform package 

The Federal Government’s mental health reform package announced in May 2011 
that $2.2 billion will be provided over the period 2011-12 to 2015-16. This reform 
package includes the expansion of youth-focussed mental health and wellbeing 
initiatives through: 

• $31.3 million over five years commencing 1 July 2011, to establish a 
nationwide network of school support teams to provide direct support to 
secondary schools and surrounding communities impacted by suicide or 
concerned about students at risk.  

• $197.3 million over five years to expand existing and establish new youth 
focused mental health services through the headspace program. Specifically, 
the 2011 Budget measure provides funding which will see 90 headspace sites 
funded across Australia by 2014-15; 

• $222.4 million over five years to establish up to 12 youth early psychosis 
sites, based on the Early Psychosis Prevention and Intervention Centre 
(EPPIC) model. The first early psychosis prevention and intervention centre 
opened in Melbourne in July 2013.199 

• $27.9 million over five years to KidsMatter Primary, under the Taking Action to 
Tackle Suicide Plan, to expand their services to an additional 1700 schools. 
This plan is currently on track, with 1000 schools participating as at March 

                                                      
197 Ibid 13. 
198 Mental Health Commission, Government of Western Australia, Mental Health Bill 2013: Children 
<http://www.mentalhealth.wa.gov.au/Libraries/pdf_docs/4_Children.sflb.ashx>. 
199 Australian Hospital Review, Early psychosis service opens in Melbourne, (11 July 2013)  

<http://australianhospitalreview.com.au/early-psychosis-service-opens-in-melbourne/>  
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2013.200 KidsMatter provides information and support about children’s health 
to families with young children, primary schools and early education centres.  

A further positive development in the support for mental health reform is that on 7 
December 2012 the Council of Australian Governments (COAG) endorsed the 
Roadmap for national mental health reform 2012-2022.  The Roadmap outlines the 
reform directions Governments will take over the next 10 years and re-commits the 
Australian Government and states and territories to working together towards real 
improvements in the lives of people with mental illness, their families, carers and 
communities.201 

• Expanded Medicare Healthy Kids Check 

In March 2013, the Commonwealth Department of Health announced the Expanded 
Medicare Healthy Kids Check which provides an additional $11 million being 
committed over five years.202 This expansion will now include assessment of a child’s 
social and emotional wellbeing, in addition to the physical health, general wellbeing 
and development aspects that form part of the current health check. It also lowers the 
age bracket to children three-and-a-half to five years. 

• Launch of the National Aboriginal and Torres Strait Islander Health Plan 2013-
2023 

The National Aboriginal and Torres Strait Islander Health Plan 2013-2023 
(NATSIHP) was launched on 23 July 2013, and replaces the National Strategic 
Framework for Aboriginal and Torres Strait Islander Health 2003-2013. This plan 
sees an estimated $12 billion projected funding for health programs specifically 
targeted at Aboriginal and Torres Strait Islander people with the aim to provide a 
long-term framework that continues the commitment to the goal of closing the gap in 
health status and life expectancy between Aboriginal and Torres Strait Islander 
people and non-Indigenous Australians within a generation (by 2018). 

 
• National Aboriginal and Torres Strait Islander Suicide Prevention Strategy 

In May 2013, the Australian Government Department for Health and Aging released 
the first National Aboriginal and Torres Strait Islander Prevention Strategy.203 This 
strategy will be supported by $17.8 million funding over four years and focus six 
broad action areas, which are: 

• building strengths and capacity in aboriginal and torres strait islander 
communities; 

• building strengths and resilience in individuals and families; 

• targeted suicide prevention services; 

• coordinating approaches to prevention; 

                                                      
200 The Labour Party, ‘Taking Action To Tackle Suicide’ (Media Release, March 2013) <http://www.mhfa.com.au/cms/wp-
content/uploads/2013/01/Taking-Action-to-Tackle-Suicide-ALP-2010.pdf> 
201 Department of Health, Australian Government, Roadmap for national mental health reform (7 May 2013) 
<http://www.health.gov.au/internet/main/publishing.nsf/Content/mental-roadmap> 
202 Department of Health, Australian Government, Expended Medicare Healthy Kids Check (8 March 2013) 
<http://www.health.gov.au/internet/main/publishing.nsf/Content/healthy-kidschk> 
203 Department of Health, Australian Government, The National Aboriginal and Torres Strait Islander Suicide Prevention 
Strategy - May 2013 (22 May 2013) <https://www.health.gov.au/internet/main/publishing.nsf/Content/mental-pub-atsi-suicide-
prevention-strategy> 
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• building the evidence base and disseminating information;  and 

• standards and quality in suicide prevention.204 

In addition, the Federal Government’s National Health and Medical Research Council 
(NHMRC) has called for research into suicide prevention in indigenous youth. The 
NHMRC is to provide $5 million funding for research into effective interventions and 
the risks associated with suicidal behaviour. The applications closed on 23 October 
2013.205 

(b) Requires Attention 

• Foetal Alcohol Spectrum disorder 

On 6 August 2013, the Federal Government released its response to the House of 
Representatives Standing Committee on Social Policy and Legal Affairs ‘Inquiry into 
the Prevention, Diagnosis and Management of Foetal Alcohol Spectrum Disorders 
(FASD) Final Report FASD: The Hidden Harm’ published in November 2012 (FASD 
Inquiry). The response has been released as the ‘Australian Government Action 
Plan to Reduce the Impact of FASD 2013-14 to 2016-17: A Commonwealth Action 
Plan’ (Action Plan). 206 

FASD is an umbrella term used to describe a range of conditions, including physical, 
cognitive, mental, behavioural and development disorders caused by exposure of the 
foetus to alcohol. These disorders occur across a wide spectrum and vary from very 
mild cases to the most sever and disabling (known as Foetal Alcohol Syndrome).207 

As part of the Action Plan, the Federal Government have committed $20.2 million 
over four years to building on existing investment in research, resources and services 
and on boarder mainstream policy initiatives in five key areas, namely: 

• Enhancing efforts to prevent FASD in the community; 

• Secondary prevention targeting women with alcohol dependency; 

• Better diagnosis and management of FASD; 

• Targeted measures to prevent and manage FASD within Indigenous 
communities and families in areas of social disadvantage; and  

• National coordination, research and workforce support. 

The Action Plan is a positive step in progressing FASD policy in Australia as it 
recognises that more can be done as FASD is entirely preventable and 
acknowledges that that a whole of government response is needed to address 

                                                      
204 Department of Health and Aging, Australian Government, National Aboriginal and Torres Strait Islander Suicide Prevention 
Policy (May 2013) <http://iaha.com.au/wp-content/uploads/2013/05/MAY-2013-Final-National-Aboriginal-and-Torres-Strait-
Islander-Suicide-Prevention-Strategy11.pdf> 
205 National Health and Medical Research Council, Australian Government, Mental Health Targeted Call for Research: Suicide 
Prevention in Aboriginal and Torres Strait Islander Youth <https://www.nhmrc.gov.au/grants/apply-funding/mental-health-
targeted-call-research-suicide-prevention-aboriginal-and-torres> 
206 Department of Health, Australian Government, Responding to the Impact of Foetal Alcohol Spectrum Disorders in Australia: 
A Commonwealth Action Plan (2013) <http://www.health.gov.au/internet/publications/publishing.nsf/Content/response-
fasd~action-plan >. 
207 House of Representatives Standing Committee on Social Policy and Legal Affairs, Inquiry into Fetal Alcohol Spectrum 
Disorders - FASD: The Hidden Harm (November 2012) 
<http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=spla/fasd/report.htm
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FASD.  However, the Action Plan does not include dedicated funding to support 
people with FASD and their parents and carers. As FASD is not yet a diagnosed 
disability, it can be difficult for people with FASD to access to government programs 
and funding.208  

Further, it is disappointing that the Federal Government is yet to finalise an agreed 
diagnostic tool for FASD209 which was recommended by the inquiry.210  

• Mental Health Services in detention facilities 

The former WA Commissioner for Children and Young People, Michelle Scott, has 
commented that at WA’s only juvenile detention centre, Banksia Hill, the psychiatric 
and psychology services “are negligible and WA still does not have dedicated 
forensic mental health facility for young people.211  Such a forensic mental health 
facility was recommended to be established in 2011.212 

The WA Government should ensure that mental health services in all detention 
facilities are of a high standard and should implement a dedicated forensic mental 
health facility for young people. 

• Indigenous Health Care 

Indigenous health, and issues including access to health care for indigenous people, 
requires significant attention. Indigenous Australians continue to experience 
disproportionately poor health outcomes.   

There are a number of health issues that affect Indigenous people to a greater extent 
than non-indigenous people.  For example, two times as many Aboriginal and Torres 
Strait Islander infants are born of low birth weight as non-Indigenous infants.213 
Indigenous people also have a much shorter life expectancy than non-indigenous 
people. These issues were given little political coverage at the 2013 State and 
Federal elections.  

The Australian Bureau of Statistics is undertaking an Aboriginal and Torres Strait 
Islander Health Survey over 2012–2013, to improve knowledge about health issues 
affecting Aboriginal and Torres Strait Islander Australians and to create evidence to 
measure progress in Aboriginal and Torres Strait Islander health and contributing to 
Closing the Gap in life expectancy.  This survey expands on a survey undertaken in 

                                                      
208 Foundation for Alcohol Research and Education (FARE), The Australian Fetal Alcohol Spectrum Disorders Action Plan 2013-
2016 < http://www.fare.org.au/wp-content/uploads/2011/07/FARE-FASD-Plan.pdf >; Education and Health Standing Committee 
,Legislative Assembly of Western Australia, Foetal Alcohol Spectrum Disorder: the invisible disability’ (September 2012) 41 
<http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/1740F63B37A1314A48257A7F000766
DD/$file/Final+FASD+Report+with+signature.pdf> 
209 Education and Health Standing Committee, Legislative Assembly of Western Australia, Foetal Alcohol Spectrum Disorder: 
the invisible disability’ (September 2012) 23 
<http://www.parliament.wa.gov.au/parliament/commit.nsf/(Report+Lookup+by+Com+ID)/1740F63B37A1314A48257A7F000766
DD/$file/Final+FASD+Report+with+signature.pdf> 
210 Department of the House of Representatives, FASD: The Hidden Harm Inquiry into the Prevention, Diagnosis and 
Management of Fetal Alcohol Spectrum Disorders,(November 2012) Recommendation 15 [4.96] 
<http://www.aph.gov.au/Parliamentary_Business/Committees/House_of_Representatives_Committees?url=spla/fasd/report.htm
> 
211 The Stringer, ‘Commissioner for Children calls for justice’, The Stringer (online), 26 August 2013 
<http://thestringer.com.au/commissioner-for-children-calls-for-justice/#.UhqneJI3AWQ> 
212 Youth Affairs Council of WA, Youth Legal Service and Western Australian Council of Social Service, The Report and 
Recommendations of the 2012 Youth Justice Think Tank (2012), 22 
<http://www.yacwa.org.au/uploads/Youth%20Justice%20Think%20Tank%20Report%20Feb%202013.pdf> 
213 Australian Institute for Health and Welfare, Australian Government, Indigenous Australians (2013) 
<http://www.aihw.gov.au/indigenous-australians/> 
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2004–2005, increasing the number of participants by 30% and collecting new 
information.214   

The first survey results were released on 27 November 2013.215  These results 
confirm that there are a variety of health issues affecting Aboriginal and Torres Strait 
Islander Australians at higher rates than non-Indigenous Australians, including: 

• around 12% of Aboriginal and Torres Strait Islander Australians have 
heart disease (significantly higher than the comparable rates for non-
Indigenous Australians in all age groups from 15-54 years); 

• Aboriginal and Torres Strait Islander Australians over 25 years of age 
are between three to five times as likely as non-Indigenous 
Australians to have diabetes or high sugar levels; 

• Aboriginal and Torres Strait Islander Australians are 2.6 times as likely 
as the non-Indigenous population to be daily smokers; and 

• obesity rates for Aboriginal and Torres Strait Islander Australians are 
significantly higher than the comparable rates for non-Indigenous 
Australians in almost every age group.216 

Further survey results will be released progressively during 2014.  

• NACCHO 

NACCHO (the National Authority in Comprehensive Aboriginal Primary Health Care) 
do positive work in the area of providing primary health care to 350,000 Aboriginal 
and Torres Strait Islander people per year.   

In August 2013, NACCHO released a ten point plan for achieving a healthier future 
for indigenous people.217 The plan follows Article 24 of the United Nations 
Declaration on the Rights of Indigenous Peoples, which ensures the right to the 
enjoyment of highest attainable standard of physical and mental health and is 
underpinned by the Close The Gap Statement of intent signed by governments and 
NGO’s.218 

• Aboriginal Community Controlled Health Services Report Card 

The Aboriginal Community Controlled Health Services Report Card was released on 
19 June 2013. The report card provides information against Essential Indicators from 
the Healthy for Life Program for Aboriginal Community Controlled Health Services 
(ACCHS) that have participated in the program since 2007 and the 2010-11 data for 
ACCHS. 

                                                      
214 NATSIWA, ‘Australian Bureau of Statistics is undertaking the largest survey of Aboriginal and Torres Strait Islander Health’ 
on National Aboriginal and Torres Strait Islander Women’s Alliance, NATSIWA Blog (19 March 2013) 
<http://natsiwa.org.au/news_photos/tabid/62/EntryId/220/Australian-Bureau-of-Statistics-is-undertaking-the-largest-survey-of-
Aboriginal-and-Torres-Strait-Islander-Health.aspx>. 
215 Australian Bureau of Statistics, ‘Survey reveals health challenges for Australian Aboriginal and Torres Strait Islander peoples’ 
(Media Release, 27 November 2013) 
<http://www.abs.gov.au/ausstats/abs@.nsf/latestProducts/4727.0.55.001Media%20Release12012-13>. 
216 Australian Bureau of Statistics, Australian Aboriginal and Torres Strait Islander Health Survey: First Results, Australia, 2012-
13 <http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4727.0.55.001main+features802012-13>. 
217 NACCHO, Investing in Healthy Futures for Generational Change (2013) < 
<http://www.naccho.org.au/download/naccho_health_futures/NACCHO%20Healthy%20Futures%2010%20point%20plan%2020
13-2030.pdf> 
218 Melissa Sweet, ‘The road to Closing the Gap may be turning a corner‘ Crickey (online) 21 August 2013 < 
http://blogs.crikey.com.au/croakey/2013/08/21/the-road-to-closing-the-gap-may-be-turning-a-corner/> 
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The report card found that some progress had been made in the following areas:  

• increasing the proportion of adults participating in health checks; 

• improved management of chronic diseases including type 2 diabetes 
and coronary heart disease; and 

• raising the proportion of indigenous babies born with a normal birth 
weight. 

However, the report card found the following areas required attention:  

• increase the uptake of health checks among children; 

• increase the proportion of diabetes suffers with acceptable glycated 
hemoglobin results; 

• increase the proportion of coronary heart disease patients with 
acceptable blood pressure test results;  

• increase the uptake of timely blood pressure testing among clients 
with coronary heart disease; 

• increase the proportion of children fully immunised; 

• raise the proportion of pregnant women attending their first antenatal 
visit before 13 weeks of pregnancy; and 

• reduce risk factors such as smoking and alcohol use during 
pregnancy. 219   

• Mandatory mental health training for those working with children 

The Committee of the Rights of the Child recommended that the Australian 
Government allocate specific resources for improving early intervention services as 
well as the training and development of those working with children. This is essential 
to allow those who work with children to identify the signs and risk factors associated 
with mental illness.  

In June 2013, the House of Representative Standing Committee on Health and Aging 
released the report on their inquiry into early intervention programs aimed at reducing 
youth suicide.220  The Report supported the recommendation on mandatory training 
for teachers in recognising and assessing suicidal risk.221 It also showed a 
commitment to increasing the quality of teacher training in schools.222 

State and Federal Governments should look to provide mandatory training on mental 
health for teachers and others who work with children. 

                                                      
219 Australian Institute for Health and Welfare, Healthy for Life - Aboriginal Community Controlled Health Services Report Card 
(2013) <http://www.aihw.gov.au/publication-detail/?id=60129543590&tab=2> 
220 House of Representatives Standing Committee on Health and Ageing, Inquiry into early intervention programs aimed at 
reducing youth suicide, Australian Government, Australian Government Response to: Before it’s too late: Report on the inquiry 
into early intervention programs aimed at reducing youth suicide (June 2013) 20 
<http://www.health.gov.au/internet/main/publishing.nsf/Content/0B356361B55CEE4ECA257BF0001A8E4D/$File/before.pdf> 
221 Ibid. 
222 Ibid 20-21. 
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(c) Negative Developments since November 2012 

No negative developments have been identified in this area since November 2012.  

Case Study – FASD 

B lives with FASD. Her mother consumed alcohol whilst she was pregnant with B and 
continues to struggle with alcoholism. At any early age, B was placed with numerous foster 
families throughout Perth.  

B enjoyed her primary years in the eastern suburbs of Perth but when she moved schools in 
the 7th grade, B began to rebel and get into trouble. She became disruptive in class and 
couldn’t complete her school work. She claims that her teachers just brushed her aside and 
labelled her as a naughty student.  

Later, in her high school years, a combination of a stable foster family and committed 
teachers saw B re-engage in the school environment. She joined the Bush Rangers, enjoyed 
cooking classes and loved her PE studies. 

In her adult life, B attended TAFE and completed a Certificate 2 in Business.  Whilst her 
daytime activities kept B engaged, she began to roam the streets and graffiti walls, buses 
and trains around Perth. B has been arrested by the Police many times. 

Whilst in custody B tries to explain her FASD disability and its consequences on her 
behaviour but is met by Justice staff who have little understanding of the condition and treat 
her as a “naughty offender”. One day B expressed her difficulties on social media and 
another online user told her that it would be easier if you just tell them that you have an 
intellectual disability which would make the authorities more sympathetic. B has tried this 
approach on several times and has confirmed that she is met by a greater degree of 
sympathy and understanding. 

B requires a carer to read and understand any official or legal documents. The carer also 
completes the documents on paper or on the computer as B finds it difficult to read and 
follow the layout of forms. She also informs Government Departments that she has an 
intellectual disability so that they provide a greater degree of assistance and support. 

B is angry that FASD is not more widely recognised and understood by the Police Force, 
Justice Department and other government agencies. 
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11.5 Recommendations 

• The Western Australian Parliament should pass the Mental Health Bill 2012 as soon 
as possible to provide adequate an adequate legislative framework for mental health 
services in Western Australia. 

• The Federal Government should finalise the FASD Diagnostic tool and classify FASD 
as a disability. 

• The Federal Government and the State Government should dedicated funding to 
support people with FASD and their parents and carers 

• The Federal Government should implement the recommendations in the Aboriginal 
Community Controlled Health Services Report Card.  

• The Federal Government should establish national guidelines for the provision of 
mental health services in juvenile justice centres in all states and territories, and 
ensure that each young person with mental health issues in the juvenile justice 
system have access to such services. 

• The State Government should implement a dedicated forensic mental health facility 
for young people. 

11.6 Contacts and further information 

 Australian Institute for Health and Welfare - www.aihw.gov.au 

 Health Consumers Council of WA - http://www.hconc.org.au/home/ 

 Mental Health Law Centre of WA – www.mhlcwa.org.au 

 The National Organisation for Fetal Alcohol Syndrome and Related Disorders 
(NOFASARD)  http://www.nofasard.org.au  

 Foundation for Alcohol Research and Education (FARE) www.fair.org.au 

 The National Authority in Comprehensive Aboriginal Primary Health Care 
www.naccho.org.au 
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12 Housing  

12.1 Summary of issues 

The United Nations Office of the High Commissioner for Human Rights recognises 
the elements of the right to adequate housing to be:223 

• legal security of tenure (regardless of the type, to ensure legal protection 
against forced eviction, harassment and other threats);  

• affordability (to ensure personal or household costs associated with housing 
do not compromise the fulfilment of basic needs); 

• habitability (to provide for adequate space, protection from weather or other 
threats to health); 

• availability of services, materials, facilities and infrastructure (including safe 
drinking water, sanitation and energy for cooking, heating and lighting); 

• accessibility (taking into account specific needs of disadvantaged and 
marginalized groups);  

• location (to allow access to employment, health-care, schools and other 
social facilities); and 

• cultural adequacy (to respect and take into account the expression of cultural 
identities). 

The Australian Human Rights Commission recognises that homeless people 
experience violations of numerous human rights, such as ‘the right to an adequate 
standard of living, the right to education, the right to liberty and security of the person, 
the right to privacy, the right to social security, the right to freedom from 
discrimination, the right to vote, and many more’.224  In 2013, Western Australians 
have continued to face the realities of homelessness, with the state’s strong 
economy making housing less affordable.  In April 2013 it was reported that the 
median weekly rent in Perth was nearly $500 per week, with median rent in mining 
towns like Port Hedland being $2000.225  While there have been no individual 
negative developments, concerning trends such as a rise in homelessness among 
children, youth and Indigenous people have emerged, which need to be addressed. 

12.2 Minimum standards 

International law 

• Convention on the Rights of People with Disabilities – Art 9, Art 28 

• Convention on the Rights of the Child – Art 26, Art 27 

• Declaration on the Rights of Indigenous People – Art 21, Art 23 

• International Covenant on Economic, Social and Cultural Rights – Art 9, Art 1  

• International Convention on the Elimination of All Forms of Racial 
Discrimination – Art 5, Art 6  

                                                      
223 United Nations Office of the High Commissioner for Human Rights, United Nations Human Rights, The Right to Adequate 
Housing Toolkit, <http://www.ohchr.org/EN/Issues/Housing/toolkit/Pages/RighttoAdequateHousingToolkit.aspx>. 
224 Australian Human Rights Commission, Homelessness is a Human Rights Issue (2008) 
<http://www.humanrights.gov.au/publications/homelessness-human-rights-issue#1>. 
225 Sue Lannin ‘Mining boom causing housing crisis in WA’, ABC News (online), 23 April 2013 
<http://www.abc.net.au/news/2013-04-22/mining-boom-causing-housing-crisis-in-wa/4644298>.  



 

Page | 96 
 

• Universal Declaration of Human Rights – Art 17, Art 22, Art 25 

Domestic law 

• Equal Opportunity Act 1984 (WA) 

• Residential Tenancies Act 1987 (WA) 

12.3 Most recent concluding observations made in respect of Australia 

The Committee on Economic, Social and Cultural Rights in their 2009 Concluding 
Observations relevantly: 

• noted with concern that the incident of homelessness in Australia has 
increased over the last decade mainly affecting indigenous peoples, in 
spite of the measures undertaken by Australia to address 
homelessness including its National Housing Strategy, as well as its 
commitment to halve homelessness by 2020 and to improve housing 
affordability for vulnerable individual; and 

• urged Australia to take effective measures to address homelessness 
including by implementing the recommendations of the Special 
Rapporteur on the Right to Adequate Housing made in 2007 (See 
A/HRC/4/18/Add.2).  

The Committee on the Rights of the Child in their 2012 Concluding Observations 
relevantly: 

• noted with deep concern the extent of child and youth homelessness 
in Australia, with Government-provided social accommodation facing 
severe capacity constraints.  The Committee also expressed concern 
that Australia has been unable to provide culturally appropriate 
housing services to reflect the specific needs of different groups; 

• recommended Australia expeditiously review its efforts to address the 
issue of homelessness of children and young people, with a view to 
using the findings to guide the improvement and further development 
of a framework for addressing this issue; and 

• recommended Australia develop specific strategies for Aboriginal 
children, children from newly arrived communities, children leaving 
care and children in regional and remote communities.  The 
Committee further recommended that Australia improve its social 
services, including education, income support, the health system, the 
disability service system and employment systems and the 
coordination amongst these, to strengthen their responsiveness to the 
needs of children and youth who are at risk of homelessness.  

12.4 Performance Card 

(a) Positive developments since 2012 

• Public Housing Tenants’ Support Bill 2013 

In 2013 the Federal Government released an exposure draft of the Social Security 
Legislation Amendment (Public Housing Tenants’ Support) Bill 2013 (Cth) which 
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introduces the Housing Payment Deduction Scheme (HPDS).226  The HPDS aims to 
assist in the prevention of evictions and possible homelessness of public housing 
tenants (including tenants of state owned and managed Indigenous housing) due to 
unpaid rent.227  The HPDS is aimed at giving effect to the Federal Government’s 
commitments in The Road Home – The Australian Government White Paper on 
Homelessness (White Paper) and the National Affordable Housing Agreement 
(NAHA) between the Commonwealth, state and territory Governments.228   

Under the HPDS, public housing costs which are required to be paid under a public 
housing lease can be deducted from the lessee’s income support payment if they are 
in arrears or at risk of arrears.229  These deductions will only be made as a last resort 
to prevent build-up of arrears and possible eviction from public housing.230  Following 
the release of the exposure draft, 23 submissions were made by stakeholders who 
voiced concerns, amongst others, that the HPDS was actually aimed at reducing 
debt collection costs of state authorities and not focussed on preventing evictions 
that result in homelessness in line with the White Paper.231  These issues were 
responded to and addressed by way of amendments before the bill was introduced 
into parliament on 29 May 2013.232   

• Homelessness Bill 2013 and Homelessness (Consequential Amendments) Bill 
2013 

The 2008 White Paper included a commitment by the then Federal Government to 
implement new legislation to ensure services and support are provided to people who 
are homeless or at risk of homelessness.233  This was echoed in the former House of 
Representatives Standing Committee on Family, Community, Housing and Youth’s 
Housing the Homeless: Report on the Inquiry into Homelessness Legislation in 
November 2009.234  The Government’s response to that report was tabled in 
Parliament on 20 June 2012 and in August 2012 the Government released an 
Exposure Draft of the Homelessness Bill 2012 (Homelessness Bill) for comment.235   

As the Federal Government has limited constitutional authority to legislate in the area 
of homelessness, the Homelessness Bill creates no legally enforceable rights or 
obligations.236  The purpose of the Homelessness Bill is to demonstrate the Federal 
Government’s recognition of persons who are homeless or at risk of homelessness 
and outline the avenues by which it intends to reduce homelessness and support 
people who are homeless or at risk of homelessness.237  The Homelessness 
(Consequential Amendments) Bill 2013 (Homelessness Amendments Bill) has two 
purposes: 

                                                      
226 Department of Social Services, Australian Government, Housing Support, Exposure draft – Public Housing Tenants’ Support 
Bill 2013 <http://www.dss.gov.au/our-responsibilities/housing-support/programs-services/homelessness/exposure-draft-public-
housing-tenants-support-bill-2013>  
227 Ibid. 
228 Explanatory Memorandum, Social Security Legislation Amendment (Public Housing Tenants’ Support) Bill 2013 (Cth) 1 
<http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fems%2Fr5069_ems_df730008-
ec1b-4af5-b5b6-8cee2b31730a%22> 
229 Department of Social Services, above n 226.. 
230 Ibid. 
231 Department of Social Services, Australian Government Housing Support, HPDS Issues raised by stakeholders and response 
<http://www.dss.gov.au/sites/default/files/documents/05_2013/hpds_response_to_consultation_2.pdf>  
232 Department of Social Services, above n 226. 
233 Department of Social Services, Australian Government Housing Support, The Road Home – The Australian Government 
White Paper on Homelessness <http://www.dss.gov.au/our-responsibilities/housing-support/programs-
services/homelessness/the-road-home-the-australian-government-white-paper-on-homelessness-0>  
234 Homelessness Bill 2013 [and] Homelessness (Consequential Amendments) Bill 2013 
<http://www.comlaw.gov.au/Details/C2013B00150> 
235 Ibid. 
236 Ibid. 
237 Ibid. 
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• to repeal the Supported Accommodation Assistance Act 1994 to allow 
for the implementation of the Homelessness Act 2013; and  

• to repeal the definition of homeless person in the Commonwealth 
Electoral Act 1918 and substitute a new definition in line with that 
contained in the Homelessness Bill.238  

The Homelessness Bill has been the subject of mixed commentary; it has been 
called both vital239 and a flight of vanity.240  Whilst most recognise the positive 
intentions behind the Homelessness Bill and its objectives to better define 
homelessness and raise awareness, disappointment was also expressed by 
members of the community who saw the Homelessness Bill as a missed opportunity 
to guarantee a reduction in the number of homeless people in Australia.241 

• Senate Inquiry into Australia’s Affordable Housing 

An inquiry into Australia’s Affordable Housing was established in December 2013 
under the Senate Economics References Committee.242 The inquiry is set to 
investigate the role of all levels of government in facilitating affordable home-
ownership and affordable private rental, including:243  

• the effect of policies designed to encourage home ownership and residential 
property investment;  

• the taxes and levies imposed by the Commonwealth, state and territory, and 
local governments;  

• the effect of policies designed to increase housing supply; d.the operation, 
effect and future of the National Rental Affordability Scheme;  

• the regulatory structures governing the roles of financial institutions and 
superannuation funds in the home lending and property sectors; and 

• the operation and effectiveness of rent and housing assistance programs . 

Not for Profits working in the housing and homelessness area have welcomed the 
inquiry saying it will be far reaching. 244   

• Achievements under the State Affordable Housing Strategy 2010-2020 

The State Affordable Housing Strategy (SAHS) includes social renting housing, 
private rental programs, assisted home purchases, land development programs, 
regional key worker housing and remote Aboriginal housing and essential services.  

                                                      
238 Ibid. 
239 Toby Hall, ‘Guides to homelessness’, The Australian (online), 26 June 2013, 
<http://www.theaustralian.com.au/opinion/letters/guides-to-homelessness/story-fn558imw-1226669712317>.  
240 ‘Vanity bill keeps homeless out in the cold’, The Australian (online), 25 June 2013, 
<http://www.theaustralian.com.au/opinion/columnists/vanity-bill-keeps-homeless-out-in-the-cold/story-fnhulhjj-
1226669009689#>.  
241 Right Now, Human Rights in Australia, Real change for Australia’s homeless requires more than good intentions, 
<http://rightnow.org.au/writing-cat/article/real-change-for-australias-homeless-requires-more-than-good-intentions/>.  
242 Pro Bono Australia, Affordable Housing Under Scrutiny <http://www.probonoaustralia.com.au/news/2013/12/affordable-
housing-under-scrutiny>. 
243 Senate Economics References Committee, Inquiry into affordable housing 
<http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/ 
Affordable_housing_2013/Terms_of_Reference>. 
244 Pro Bono, above n 242. 
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The Housing Authority’s 2012-2013 Annual Report was published on 20 September 
2013 and tabled in Parliament on 25 September 2013.245  The Report outlines what 
has been achieved under the SAHS since 2010.  According to the Report, 
achievements include:246 

• more than 3,800 new social houses for people with very low incomes 
and no other viable housing choices;  

• more than 1,400 dwellings constructed for affordable private rental 
under the National Rental Affordability Scheme (NRAS);  

• over 1,600 public houses freed up and reallocated to waitlist 
applicants;  

• more than 4,600 households purchased using Keystart Home Loans; 
and  

• over 370 houses constructed and 1,000 houses refurbished in remote 
Aboriginal communities.   

The State Government has committed to funding for an additional 1,000 dwellings 
under the NRAS, bringing Western Australia’s total commitment to 7,000 dwellings by 
2016.   

Despite these achievements, the average wait-time for public housing applicants on 
the waitlist increased by one week in 2012-2013.247  The average wait time was 
recorded as 132 weeks, which is over two and a half years, and the highest average 
wait-time on record.248  It should also be noted that the figure for new social houses 
constructed under the SAHS is somewhat misleading as it includes funding in the 
2012-13 State Budget for dwellings still yet to be constructed over the next two 
years.249   

• Implementation of the National Regulatory System for Community Housing 

In 2011, state Housing Ministers across Australia (Ministers) agreed upon a blueprint 
for a National Regulatory System for Community Housing Providers (NRS).250  The 
NRS is an Australia-wide system of registration, monitoring and regulation of 
community housing providers, designed to encourage the development and viability 
of community housing.251  It also aims to facilitate investment in the sector by 
promoting confidence in the good governance of community housing providers and to 
reduce regulatory barriers to providers who currently operate, or plan to operate in 
more than one state.252   

In 2012, the WA Government released the Regulatory Impact Statement consultation 
paper outlining its preferred option being to develop a legislation-based regulatory 

                                                      
245 Community Housing Coalition, Housing Authority Annual Report 2012-13 tabled in parliament (8 October 2013) Community 
Housing <http://www.communityhousing.com.au/housing-authority-annual-report-2012-13-tabled-in-parliament/>. 
246 Department of Housing, Government of Western Australia, Housing Authority 2012-2013 Annual Report,  
<http://www.dhw.wa.gov.au/HousingDocuments/Housing_Authority_Annual_Report_interactive.pdf> 
247 Community Housing Coalition, above n 245. 
248 Ibid. 
249 Ibid. 
250 National Regulatory System Community Housing, Housing Ministers’ Conference Communique (17 June 2011) 
<http://www.nrsch.gov.au/Publications/Media.htm>. 
251 National Regulatory System Community Housing, Fact Sheet (January 2014) < 
http://www.nrsch.gov.au/__data/assets/file/0004/288319/General_FS.pdf> 
252 Ibid. 
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scheme for WA which is consistent with the proposed national regulatory scheme.253  
Community consultation on the Regulatory Impact Statement and the proposed NRS 
Operational Guidelines was conducted during 2012 and the results were published in 
a consultation summary report in November 2012.254  In March 2013, the Ministers 
met as part of the COAG Select Council on Housing and Homelessness and agreed 
to phase in the NRS from 1 July 2013.255  The Charter and revised Operational 
Guidelines for the NRS were endorsed for public release at the meeting.256  The new 
NRS is due to start taking registrations on 1 January 2014.257  Phase One of the 
operation, a six-month period of operational testing and evaluation to take place 
across all states, commenced on 1 July 2013.258 

• Consultation on amendments to the Residential Tenancies Regulations 1989 

After the Residential Tenancies Amendment Act 2011 was passed, the Department 
of Commerce released a consultation paper seeking comments on the consequential 
amendments that are required for the more substantial supporting regulations.259  
The consultation paper sought submissions on issues including the content and form 
of the prescribed residential tenancy agreement, the minimum content for mandatory 
property condition reports, the amount of the capped option fee, the minimum 
security obligations for residential rental premises, and which urgent repairs should 
be considered to be ‘essential services’ under the Regulations.  Recommendations 
were received from key stakeholders, and consultation closed on 17 May 2012.   

• Amendments to the Residential Tenancies Act 1987  

New amendments to the Residential Tenancies Act 1987 (WA) (RTA) commenced on 
1 July 2013.  Generally, the amendments created new statutory obligations on 
landlords in order to better protect tenants.  These amendments include: 

• prescribed form tenancy agreements;260  

• compulsory property condition reports to be completed at the 
beginning and end of a tenancy;261 

• caps on option fees payable by tenants;262 

• restrictions on increases in rent by the lessor263 and restrictions on 
requirements of rent in advance;264 

                                                      
253 Department of Housing, Government of Western Australia, Regulatory Impact Statement Consultation Paper 
<http://housing.wa.gov.au/HousingDocuments/NRSCH.pdf> 
254 National Regulatory System for Community Housing, Consultation summary report (15 November 2012) < 
<http://www.nrsch.gov.au/__data/assets/file/0009/284526/NRSCH_Guidelines_ConsultationSummaryReport.pdf>  
255 National Regulatory System Community Housing, above n 251. 
256 Department of Social Services, Government of Australia, COAG Select Council on Housing and Homelessness 28 March 
2013 meeting Communique (28 March 2013) 
<http://www.dss.gov.au/sites/default/files/documents/03_2013/select_council_on_housing_and_homelessness_communique_2
8_march_2013_-_27_3_2013_-_final_2.pdf> 
257 Ibid. 
258 Ibid. 
259 Department of Commerce, Government of Western Australia, Residential tenancy regulations review (12 September 2013) 
<http://www.commerce.wa.gov.au/consumerprotection/content/Resources/Consultations_Residential_Tena.html>  
260 Residential Tenancies Act 1987 (WA) s 27A. 
261 Ibid 27. 
262 Ibid. 
263 Residential Tenancies Regulations 1989 (WA) reg 5CA. 
264 Residential Tenancies Act 1987 (WA) s 28. 
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• a decrease in the lessor’s right of entry to inspect premises (from 
monthly to three-monthly and between specified times);265 

• an increase in minimum security requirements (by change to the 
definition of ‘reasonably secure’);266 

• introduction of the requirement for 30 days’ notice of intention to 
renew/not renew tenancy of a fixed term lease;267 and 

• regulation of Residential Tenancy Databases, including changes 
which allow tenants the right to be advised and challenge unfair or out 
of date information on the database.268 

The Peel Community Legal Service has observed two positive developments arising 
from the amendments to the RTA:  

• the tightening of regulation of tenant databases; and  

• the relaxation of the rules regarding representation in Court in relation 
to tenancy matters.   

Whist legal representation of tenants is still generally not permitted, tenants can now 
be represented by tenancy advocates or not- for-profit agencies acting as an 
advocate, which is indeed a positive development.  

• Planning Provisions for Affordable Housing discussion paper 

In response to the SAHS, this year the Department of Planning WA released the 
Planning Provisions for Affordable Housing discussion paper (PPAH Discussion 
Paper) which outlines a range of options for the planning system to support the 
development of affordable housing in Western Australia.269  Stakeholders are asked 
to provide comment on the PPAH Discussion Paper to inform the State Government’s 
formation of a clear policy position.270  The PPAH Discussion Paper recognises the 
struggle of people on low to moderate incomes to find affordable, appropriate housing 
due to the rapid increase in prices of houses and rental properties.271  The PPAH 
Discussion Paper puts forward three broad policy approaches to the use of planning 
to facilitate the development of affordable housing, and calls for feedback on those 
options.  They are:272 

(i) to encourage the development of affordable housing through 
measures that promote the efficient supply of well-located diverse 
housing; 

(ii) to promote the development of affordable housing with specific 
incentives for affordable housing enabled through planning schemes 
and policies; and 

                                                      
265 Ibid 46. 
266 Ibids 45; Residential Tenancies Regulations 1989 (WA) reg 12B. 
267 Residential Tenancies Act 1987 (WA) s 70A. 
268 Ibid Part VIA.  
269 Department of Planning, Government of Western Australia, Planning Provisions for Affordable Housing Discussion Paper 
(October 2013) <http://www.planning.wa.gov.au/dop_pub_pdf/Planning_for_Affordable_Housing_Discussion_Paper_-
_Final_Draft.pdf>   
270 Ibid. 
271 Ibid. 
272 Ibid. 
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(iii) to require the development of affordable housing with the use of 
mandatory provisions in appropriate locations. 

Submissions on the PPAH Discussion Paper closed on 9 December 2013. 

(b) Negative developments since 2012 

• Disruptive Behaviour Management Strategy 

Stricter application 

The continued funding and operation of the State Government’s Disruptive Behaviour 
Management Strategy273 (DBMS) has resulted in increasing anecdotal evidence from 
the WA Tenancy Network indicating its application has become stricter and with 
limited avenue for review, in spite of Department of Housing procedures concerning 
procedural fairness.  

The stricter application of the DBMS functions in such a way as to create terms which 
are more onerous for a tenant under a public housing agreement than under a private 
agreement which are now more easily enforceable with the application of section 75A 
of the Residential Tenancies Act 1987 (WA) (the Act) regarding termination of social 
housing tenancies due to objectionable behaviour. The inclusion of this provision in 
recent amendments to the Act provides a legislative framework for termination under 
the DBMS.  

Whilst statistics show an exponential increase in evictions over the period which the 
DBMS has applied, as indicated by the Disruptive Behaviour Management Unit in 
June 2013, only 12% of all complaints lodged resulted in a strike being issued 
highlighting the currency of initial concerns regarding negative community attitudes 
towards public housing tenants.274 In support of this conclusion are the numerous 
inflammatory media-related articles and comments from the public concerning the 
policy in which public housing tenants are actively vilified.  

Relevantly and possibly in reference to public opinion, there appears to have been a change 
of language used by politicians in reference to public housing tenants subject to a “three 
strikes” policy. Noticeably both in WA and QLD, Ministers for Housing differentiate between 
housing and provision of social housing where they assert that the former is a right and the 
latter a privilege.275  

Deterioration of community harmony 

Reports suggest a deterioration of race relations and community harmony in public 
housing areas due to a breakdown in communications as a result of the complaint-
focused policy.276 Public housing tenants are encouraged to make complaints about 
their neighbours on the Department of Housing DBMS Hotline without qualification or 
any recommendation of dispute resolution. Ultimately, the policy has the perverse 
outcome of discouraging positive neighbourly relations in favour of evicting tenants in 

                                                      
273 Department of Housing, Government of Western Australia, Disruptive Behaviour Management Strategy 
<http://www.dhw.wa.gov.au/HousingDocuments/DBM_brochure.pdf>. 
274 Equal Opportunity Commission, Government of Western Australia,  A Better Way 
<http://www.eoc.wa.gov.au/Libraries/Publications/A_better_way_report_web.sflb.ashx> 
275 Government of Western Australia, Parliamentary Debates, Legislative Assembly, 13 June 2013 (Chris Hatton and Bill 
Marmion)<http://www.parliament.wa.gov.au/Hansard%5Chansard.nsf/0/3a8288dd01a8417748257b910023ca70/$FILE/A39%20
S1%2020130613%20p1490b-1491a.pdf>. 
276 Andrew O’Connor, ‘Public housing evictions are on the rise and families face homelessness with three strikes policy’, ABC 
News (online) 26 December 2013 <http://www.abc.net.au/news/2013-12-26/wa-evictions-feature/5170316>. 
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crisis.  Legal centres such as SCALES Murdoch note that the overrepresentation of 
indigenous tenancies being evicted as a result of the DBMS suggests that evictions 
are conducted, and complaints processed without consideration of cultural needs and 
obligations.  

Addressing symptoms rather than causes 

Further, members of the community remain concerned that such policies address the 
symptoms rather than the causes of behavioural related tenancy disputes, and 
discriminate against certain disadvantaged groups in public housing.  Those groups 
include tenants living with mental illness, experiencing domestic violence, housing 
young children, and tenants who, for cultural reasons, take in relatives and friends 
and live in crowded houses.  

Disproportionate treatment  

As of 1 July 2013, the new Disruptive Behaviour Management Unit, which includes 35 
new staff, investigates all complaints under the DBMS.277  Shelter WA, in its 2013 
report on the DBMS,278 recognised this as an improvement from the previous 
reporting mechanism which involved each Department of Housing office investigating 
its relevant complaints.  The new approach should lead to greater consistency in how 
the policy is applied and decision making based on the context and circumstances 
surrounding the tenancy.  

Despite this, the DBMS as it currently operates provides disproportionate treatment to 
public housing tenants compared to the way in which private tenants are dealt with in 
similar circumstances.  The minor criteria leading to strikes are behaviours which are, 
in the private rental sector, dealt with by police, local Government authorities, or other 
Government bodies, and do not usually impact on the continuation of a tenancy.  
Public housing tenants are one of the most vulnerable groups of our community, 
often with complex needs and issues, but are unable to appeal Government officer 
decisions made under the minor criteria within this strategy, except after receiving a 
termination notice, whereby their only avenue of appeal is through the court 
process.279  The vulnerability of this group of tenants impacts on their ability to 
adequately utilise court processes and the legal system to prevent eviction and 
ultimately homelessness.280 

Community groups are concerned that often, when evicted tenants appear in court, a 
list of complaints is used against them, whether or not those complaints were 
properly substantiated.  This practice is frustrating and demoralising for already 
vulnerable tenants. 

The Equal Opportunity Commission has recognised the concerns regarding the 
DBMS and sought submissions from the community before publishing a report on 
more effective methods for dealing with tenants.  The report, called ‘A Better Way’, 
was published in June 2013 and can be accessed at 
http://www.eoc.wa.gov.au/Publications/ReviewAndReports.aspx.  

                                                      
277 Bill Marion, ‘Government action on disruptive tenants’(Media Release, 24 May 
2013)<http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=7408>. 
278 Shelter WA, Shelter WA Report: Disruptive Behaviour Management Strategy Community Forums, (31 May 2013) 
<http://www.shelterwa.org.au/wp-content/uploads/2013/05/SWA-Final-DBMS-Report-May2013.pdf>. 
279 Ibid 10. 
280 Ibid 8. 
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(c) Requires attention 

• Employment-linked housing issues in the Pilbara 

The Pilbara Community Legal Service has expressed concerned about the impact 
employment problems are having on housing security in the north west of Western 
Australia.  Accommodation in the Pilbara is often provided to tenants under a clause 
within their employment contacts.  This means that when people are dismissed and 
become unemployed, they are left homeless.  Private rentals are unaffordable, and 
the waitlists for public housing are years long.  The impact on human rights is twofold: 
(1) employees endure less than favourable conditions at work because of the 
perceived risk of being dismissed and therefore becoming homeless; and (2) workers 
in employment-linked accommodation are usually defined as ‘occupants’ rather than 
‘tenants’ and therefore cannot access rights (such as notice periods and the right to 
quiet enjoyment) available to tenants under the RTA.   

Case Study:  A crying baby leads to two strikes against a tenancy under the DBMP  

A Department of Housing tenant, “A” received two strikes against their tenancy in quick 
succession, both as a result of a baby crying during the night.   

When questioned by the Department, A admitted that the baby had been crying, and 
received a strike for each occasion.  The baby had been sick, but this was not taken into 
account by the Department.  Since the second strike was issued, A has remained frightful 
that any other small issue or disruption could cause a third strike to be issued and her 
tenancy to be terminated.  

This case illustrates how trivial the causes of strikes under the DBMP can be.  A baby crying 
is a normal circumstance and often something over which no-one has any control. 

 

Case Study:  Ambulances and mental illness cause couple in their sixties to become 
homeless  

A couple in their sixties rented their property through the Department.  Both members of the 
couple lived with moderate to severe disabilities and medical concerns.  The couple received 
a termination notice after receiving three strikes against their tenancy.   

The strikes were issued after the Department received complaints from the couple’s 
neighbours.  After the couple were evicted, it was found that the majority of complaints were 
made by their neighbours after ambulances were called for emergency hospitalisation and 
after one of the tenants had   episodes of outbursts within the house due to a change in his 
medication (which soon got under control) 

It was not the neighbour’s intention for strikes to be issued against the couple’s tenancy.  
Even if it were, it seems unreasonable that the circumstances of the complaints were not 
taken into account and the complaints should not have resulted in the couple’s eviction.   
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12.5 Recommendations 

• The Federal Government should monitor the practical implications of the Social 
Security Legislation Amendment (Public Housing Tenants’ Support) Bill 2013 (Cth), 
Homelessness Bill 2013 (Cth) and Homelessness (Consequential Amendments) Bill 
2013 (Cth). 

• The Federal Government should monitor the progress of the State Affordable 
Housing Strategy, particularly in respect to whether the strategy increases the 
average wait time for public housing during 2014.   

• The Federal Government should monitor the results of Phase One and further 
phases of the implementation of the National Regulatory System for Community 
Housing, to ensure that the NRS is having the desired effect by encouraging the 
development and viability of community housing.  

• The State Parliament should review the impact of the amendments to the Residential 
Tenancies Act 1987 (WA) by consulting with relevant stakeholders.  

• The State Government should monitor the progress of the Department of Planning’s 
planning system to support the development of affordable housing in Western 
Australia.  

• The State Government should review the issue of employment-linked housing in the 
Pilbara as well as the negative impact of the DBMP by consulting with relevant 
stakeholders.  

12.6 Contacts and further information 

 Community Housing Coalition of WA - www.communityhousing.com.au 

 Department of Housing WA - www.housing.wa.gov.au 

 Department of Commerce WA – www.commerce.wa.gov.au 

 Equal Opportunity Commission WA - www.eoc.wa.gov.au  

 Shelter WA - www.shelterwa.org.au 

 Tenancy WA) - www.tenancywa.org.au. 
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13 Older People 

13.1 Summary of issues 

Although there are many obligations relating to older persons that are implicit in 
human rights treaties, specific reference to older persons in the core international 
human rights treaties is limited.281   Unlike other categories of persons, there is no 
international human rights instrument specific to older persons, and age is not 
explicitly categorised as a prohibited ground of discrimination in most human rights 
treaties (although the lists are not exhaustive).282   

However, recent reports, including the Follow-up to the Second World Assembly on 
Ageing Report of the Secretary-General and the Report of the United Nations High 
Commissioner for Human Rights, have focused on the gaps in human rights 
protections for older persons and the challenges they face.283  These included age 
discrimination, legal capacity and equal recognition before the law, care, elder abuse, 
access to productive resources, employment, provision of food and housing, social 
protection and social security, the right to health and end of life care.284  

During 2013 there have been some positive developments in respect of older 
persons at a Federal level, for example the publication of the Australian Law Reform 
Commission’s Access All Ages—Older Workers and Commonwealth Laws report, 
changes to flexible working arrangements under the Fair Work Act 2009 (Cth) and 
the commencement of the Living Longer, Living Better regime.  However, there has 
been no significant legislative or policy action taken to address elder abuse, which 
was specifically identified in the 2012 Report Card as being an issue that is becoming 
more common in Western Australia, particularly due to the rapidly ageing population.  
Accordingly, this issue continues to require attention.  

13.2 Minimum Standards  

International Law:  

• Covenant on the Elimination of all Forms of Discrimination against Women, 
Articles 11.  

• Covenant on the Rights of Persons with Disabilities, Articles 8, 25, 28 

• International Covenant on Civil and Political Rights, Articles 2, 26. 

• International Covenant on Economic, Social and Cultural Rights, 2, 9. 

• Universal Declaration of Human Rights, Articles 22, 23, 25. 

                                                      
281 Follow-up to the Second World Assembly on Ageing - Report of the Secretary-General, 66th sess, Agenda Item 27(c), UN 
Doc A/66/150 (22 July 2011) [21] <http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N11/428/83/PDF/N1142883.pdf?OpenElement>.   
282 Ibid [22], [24]. 
283 Report of the United Nations High Commissioner for Human Rights, to the Economic and Social Council, Substantive 
session of 2012, Agenda Item 14(g), UN Doc E/2012/51 (20 April 2012) [4] <http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G12/420/71/PDF/G1242071.pdf?OpenElement>; Follow-up to the Second World Assembly on 
Ageing - Report of the Secretary-General, 66th sess, Agenda Item 27(c), UN Doc A/66/150 (22 July 2011) [22] <http://daccess-
dds-ny.un.org/doc/UNDOC/GEN/N11/428/83/PDF/N1142883.pdf?OpenElement>.  
284 Follow-up to the Second World Assembly on Ageing - Report of the Secretary-General, 66th sess, Agenda Item 27(c), UN 
Doc A/66/150 (22 July 2011), [22] <http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/N11/428/83/PDF/N1142883.pdf?OpenElement>. 
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Domestic Law:  

• Aged Care Act 1997 (Cth); 

• Age Discrimination Act 2004 (Cth); 

• Disability Discrimination Act 1992 (Cth); 

• Equal Opportunity Act 1984 (WA); 

• Fair Work Act 2009 (Cth); 

• Sex Discrimination Act 1984 (Cth). 

13.3 Most recent concluding observations made in respect of Australia 

The Committee on Economic, Social and Cultural Rights in its 2009 Concluding 
Observations, relevantly expressed concern that: 

• Australia’s anti-discrimination legislation does not provide comprehensive 
protection against all forms of discrimination in all areas related to the 
Covenant rights (art. 2, para. 2) and recommended that Australia enact 
Federal legislation to comprehensively protect the rights to equality and non-
discrimination on all the prohibited grounds;285 and  

• the social security system in Australia does not ensure universal coverage 
and the insufficient amount of certain benefits does not provide an effective 
income support system.  Further, the existing conditionalities for the payment 
of benefits have a negative impact on disadvantaged and marginalized 
individuals and groups (art.9).  The Committee relevantly recommended that 
social security benefits, including unemployment benefits, old age pensions 
and youth allowance be sufficient so as to enable recipients to enjoy an 
adequate standard of living.286 

The Committee on the Elimination of Discrimination against Women in its 2010 
Concluding Observations urged Australia to take concrete measures to eliminate 
occupational segregation, including by removing barriers to women in all sectors and 
to ensure equal opportunities for, and equal treatment of, women and men in the 
labour market.287 

13.4 Performance Card 

(a) Positive Developments since November 2012 

• Recognition of the issue of workplace age discrimination  

On 30 May 2013, the Access All Ages—Older Workers and Commonwealth Laws 
(ALRC Report 120) was tabled.  The report was the final step in the Australian Law 
Reform Commission (ALRC) inquiry into Commonwealth legal barriers to older 
persons participating in the workforce or other productive work.288   The inquiry arose 

                                                      
285 Committee on Economic, Social and Cultural Rights, Consideration of Reports Submitted by States Parties under Articles 16 
and 17 of the Covenant, Concluding Observations of the Committee on Economic, Social and Cultural Rights, 42nd sess, UN 
Doc E/C.12/AUS/CO/4 (12 June 2009) [14].  
286  Ibid [20]. 
287 Committee on the Elimination of Discrimination against Women, Concluding observations of the Committee on the 
Elimination of Discrimination against Women, 46th sess, UN Doc CEDAW/C/AUL/CO/7 (30 July 2010) [39].  
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as a result of concerns of the implications of the ageing population and the 
consideration that expanding workforce participation could assist in addressing those 
concerns.289  The ALRC was required to review a number of areas of law, to identify 
potential barriers to older persons’ participation in the workforce and to make 
recommendations.290  

The report made 36 recommendations in relation to the areas of recruitment and 
employment, work health safety and workers’ compensation, insurance, social 
security and superannuation.291   

A key recommendation was that the Federal Government develop a National Mature 
Age Workforce Participation Plan to establish a national policy framework to guide 
policies, initiatives and programs for workforce participation of older persons, create 
a plan of action and establish key performance indicators to measure progress.292    

In respect of recruitment and employment, the report: 

• noted that the Recruitment and Consulting Services Association of 
Australia and New Zealand (which covers recruitment agencies and 
agency personnel) will review its Code of Conduct in 2013 to consider 
how the Code could emphasise the importance of diversity, 
engagement with mature job seekers and obligations under anti-
discrimination and industrial relations legislation;293   

• recommended the Australian Human Resources Institute (responsible 
for in-house human resources practitioners) review its Code of Ethics 
and Professional Conduct and provide training for recruiters on 
engaging and recruiting mature job seekers;294   

• recommended that the Australian Human Rights Commission and Fair 
Work Commission clarify the interaction between general protections 
under the Fair Work Act 2009 (Cth) and anti-discrimination legislation 
and to outline avenues for redress for mature workers under these 
schemes;295 

• recommended that section 65 of the Fair Work Act 2009 (Cth), which 
provides for requests for flexible working arrangements, be amended 
to extend the right to all employees who have caring 
responsibilities.296  

The report also considered the Work Bonus, which is to provide incentives for 
persons receiving the Age Pension and Veterans’ Age Service Pension to continue in 
paid employment.297  In this regard, the report recommended the indexing of the 
income concession amounts and maximum unused concession balances under the 

                                                                                                                                                                      
288 Australian Law Reform Commission, Access All Ages – Older Workers and Commonwealth Laws, Final Report, Report 
No120 (2013) 19.   
289 Ibid 5. 
290 Ibid 8-9. 
291 Australian Law Reform Commission, ‘Age Barriers to Work – ALRC releases final Report’ (Media Release, 30 May 2013) 
<http://www.alrc.gov.au/news-media/media-release/age-barriers-work-alrc-releases-final-report>. 
292 Australian Law Reform Commission, above n 288, 70. 
293 Ibid 13. 
294 Ibid.  
295 Ibid 14. 
296 Ibid. 
297 Ibid 17. 
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Social Security Act 1991 (Cth) and Veterans’ Entitlements Act 1986 (Cth).298  The 
report considered that this would assist in ensuring the Work Bonus continues to 
achieve its desired objective.299  

• Research into stereotypes of older Australians and age discrimination  

Positive steps have been taken to address barriers facing older persons which 
prevent full participation in the workplace and in the community.  Following 
recommendations by the Advisory Panel on the Economic Potential of Senior 
Australians, the Federal Government funded the ‘Age Positive: Promoting Positive 
and Diverse Portrayals of Older Australians.’  The growth of the older population in 
Australia could provide significant benefits for the community however barriers 
remain in place preventing full participation of older persons at work and in the 
community.300  One of the barriers identified is discriminatory attitudes and behaviour 
due to negative stereotypes of older persons.301   

As the first stage of this project, the Australian Human Rights Commission (AHRC) 
engaged Urbis to conduct research on age discrimination, age stereotyping and 
ageism.  The findings of the research were released in the report ‘Fact or Fiction: 
Stereotypes of older Australians Research Report 2013’ in 2013.302  Key findings of 
the report include: 

• 71% of Australians feel that age discrimination in Australia is 
common;303   

• Most community and business respondents feel that age 
discrimination is likely to occur in the workplace, retail situations and 
social situations; 304 

• Almost half of all Australians feel that there is discrimination within the 
healthcare system, community, within government policy or in access 
to services; 305 

• 51% feel older people are more likely to be forgetful;306  

• 50% of business decision makers (and 63% of small business 
decision makers) agree that older employees are at a higher risk of 
being made redundant;307 and  

• 37% of business respondents perceived older people as not liking 
change.308   

The report considered the influence media and advertising has on the perception of 
older persons.  It found that: 

• many older Australians feel that the media plays a significant role in 
contributing to a sense of invisibility of older people through limited, 
homogenous portrayals of older people;309   

                                                      
298 Ibid.  
299 Ibid. 
300 Australian Human Rights Commission, ‘Fact or Fiction? Stereotypes of older Australians’ (Research Report, Australian 
Human Rights Commission, 2013) 1. 
301 Ibid.  
302 Ibid. 
303 Ibid 4.  
304 Ibid. 
305 Ibid 5.  
306 Ibid 7.  
307 Ibid 8.  
308 Ibid 38.  
309 Ibid 9.  
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• 47% of Australians feel that the portrayal of older people in advertising 
is unfair;310 and 

• Social media portrays older persons as vulnerable and as victims.311 

Honourable Susan Ryan AO, Age Discrimination Commissioner, hopes that the 
research will ‘promote greater awareness of the damaging effects of negative 
stereotypes on the lives of older people and on the cohesiveness of our society’312 
and act as an impetus for decision makers to change the way older persons are 
perceived.313   

In response to the Advisory Panel on the Economic Potential of Senior Australians’ 
report, the Government also established the Advisory Panel on Positive Ageing to ‘to 
lead a national dialogue on ageing issues, improve coordination of policy design 
across portfolios, and work with the Government on implementation and design of 
ageing policy, including in response to the recommendations of the Advisory Panel 
on the Economic Potential of Senior Australians.’314  

• Extensions to requests for flexible working arrangements 

On 1 July 2013, amendments to the Fair Work Act 2009 (Cth) commenced which 
included the expansion of the right to request flexible working arrangements.  
Workers who are over 55 years of age, workers with a disability and carers (as 
defined by the Carer Recognition Act 2010 (Cth)) are now able to make requests for 
flexible working arrangements, once they have been employed for 12 months.315  
Employees, and employees who have family members, who experience family or 
domestic violence are also able to make a request.316    

Previously, the right to request flexible working arrangements was limited to 
employees who were parents, or had responsibility for the care, of a child under 
school age or under 18 years old with a disability.  This amendment partly reflects the 
recommendation made by the ALRC in respect of carers (described above).  The 
amendments also introduced a definition of ‘reasonable business grounds’ (which did 
previously not exist) in respect of the basis upon which an employer may refuse a 
request.317    

The extension of the ability to request flexible working arrangements may assist with 
the participation and retention of older persons in the workforce.  Unfortunately, 
however, there are no sanctions if the flexible working arrangements are breached. 

• Federal Living Longer Living Better reform package 

On 28 June 2013, the five bills forming the Living Longer Living Better package 
received Royal Assent.  This aged care reform package introduced by the then 
Federal Government commenced a 10 year program to create a system whereby 
older Australians have more choice, control and easier access to services.318  The 

                                                      
310 Ibid 11.  
311 Ibid 10.  
312 Ibid 1.  
313 Ibid. 
314 The Treasury, Advisory Panel on Positive Ageing,  Australian Government < http://www.treasury.gov.au/Policy-
Topics/PeopleAndSociety/positive-ageing>. 
315 Fair Work Act 2009 (Cth) s 65.  
316 Fair Work Act 2009 (Cth) s 65. 
317 Fair Work Act 2009 (Cth) s 65(5A).  
318 Department of Health and Ageing, Living Longer. Living Better. (30 May 2013) Australian Government 
<http://www.health.gov.au/internet/main/publishing.nsf/Content/ageing-aged-care-review-measures-living.htm>.  
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package was to provide $3.7 billion over five years to build a better national aged 
care system.  The reforms include the following measures:  

• on 1 August 2013, the new Home Care Packages Program commenced.  The 
aim of the new Home Care Packages program was to assist people to live 
longer at home and to have greater flexibility in respect of their care.319  The 
program replaced the three previous forms of community packaged care, 
being the Community Aged Care Packages, Extended Aged Care at Home 
packages and Extended Aged Care - Dementia packages.320  The program 
introduced four levels of home care based on individual needs, as well as a 
range of support and clinical services which are coordinated by a home care 
provider and funded by the Federal Government.321   All home care packages 
are to be delivered on a consumer directed care basis to give the recipients 
more control.322  In addition, from 1 July 2014, new fee arrangements for 
home care packages are to be introduced.323  

• on 1 August 2013, a new Dementia Cognition Supplement was introduced for 
home care providers who provide care to eligible recipients, as well as a 
Veterans’ Supplement for veterans with an accepted mental health 
condition.324  In addition, a Dementia and Severe Behaviour Supplement was 
also introduced in respect of residential care.  These supplements are to 
support more appropriate care for older persons suffering from dementia in 
residential care and through home care packages.325  

• introduction of the Homeless Supplement which aims to increase the viability 
of residential aged care homes providing care to people with a history of, or 
at risk of homelessness.  A transitional supplement of $15 per day per 
resident will be available to eligible aged care homes between 1 October 
2013 and 30 June 2014.326  Affected stakeholders will be consulted during 
2013-14 in respect to longer term arrangements to commence on 1 July 
2014.327  

The Living Longer Living Better also included a number of reforms to commence on 1 
July 2014, including: 

• increase in the accommodation supplement for residents who cannot meet 
their own accommodation costs from $32.58 to $52.84, in respect of some 
aged care facilities;328  

• greater flexibility in respect to payment of accommodation costs, through 
daily accommodation payments and refundable accommodation deposits;329  

                                                      
319 Department of Health and Ageing, ‘Home Care Packages Program Guidelines’ (Guidelines, Australian Government, 1 August 
2013) 6 
<http://www.livinglongerlivingbetter.gov.au/internet/living/publishing.nsf/Content/56D9D366E2ACA0D9CA257B9E001AE87D/$Fi
le/Home%20Care%20Packages%20Program%20Guidelines%20-%2010%20July%202013.pdf>. 
320 Department of Health and Ageing, Home Care Packages Reform (12 July 2013) Australian Government < 
http://www.livinglongerlivingbetter.gov.au/internet/living/publishing.nsf/Content/Consumer-Directed-Care-Home-Care-
Packages>. 
321 Ibid. 
322 Department of Health and Ageing, above n 319, 8. 
323 Department of Health and Ageing, Staying at Home (12 July 2013) Department of Health and Ageing 
<http://www.livinglongerlivingbetter.gov.au/internet/living/publishing.nsf/Content/staying-at-home#2>.  
324 Department of Health and Ageing, above n 319, 6. 
325 Department of Health and Ageing, Tackling Dementia (24 May 2013) Australian Government 
<http://www.livinglongerlivingbetter.gov.au/internet/living/publishing.nsf/Content/tackling-dementia>. 
326 Department of Health and Ageing, Residential Care (28 June 2013) Australian Government 
<http://www.livinglongerlivingbetter.gov.au/internet/living/publishing.nsf/Content/Residential-care>.  
327 Ibid. 
328 Ibid. 
329 Ibid. 
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• new means testing for residents in residential care, by combining the current 
income and asset tests;330 and 

• the removal of the distinction between low and high level residential care,331 
so that care recipients will be able to access the care service that meets their 
needs at the time of entering care.332  

• Sex Discrimination Amendment (Sexual Orientation, Gender Identity and 
Intersex Status) Act 2013 (Cth) 

On 28 June 2013, the Sex Discrimination Amendment (Sexual Orientation, Gender 
Identity and Intersex Status) Act 2013 (Cth) received Royal Assent.  This Act, among 
other things, amended the Sex Discrimination Act 1984 (Cth) which previously 
included an exemption to the prohibition on discrimination in respect of 
accommodation provided by religious bodies.  The amendments varied this 
exemption so that religious organisations that provide Commonwealth-funded aged 
care services are subject to the anti-discrimination accommodation provisions.333   

The amendments also introduced new prohibited grounds of discrimination in the Sex 
Discrimination Act 1984 (Cth), including sexual orientation, gender identity, intersex 
status, marital and relationship status.334  These amendments mean that religious 
organisations that provide Commonwealth-funded aged care services are now not 
able to discriminate in the delivery of their services on the basis of a person’s sex, 
sexual orientation, gender identity, intersex status, marital or relationship status, 
pregnancy or potential pregnancy, or breastfeeding.335 

• Healthy Life, Better Ageing policy and Boost Dementia Research policy  

The Federal Government’s Boost Dementia Research policy has committed to 
providing a further $200 million over five years to Australian scientists and 
researchers working on ways to prevent or cure dementia.336  

The Healthy Life, Better Ageing policy includes proposed reforms in respect of aged 
care over a five year period, including streamlining the administrative processes of 
some aged care service providers to enhance care and efficiency337 and rewarding 
care providers that attain and maintain successive three year accreditation by 
reducing future accreditation visits.338  The practical effects of these policies, which 
have been subject to some criticism, including that relaxed regulation is dangerous in 
light of problems of abuse, neglect and premature death in Australian nursing 
homes,339 are unclear.       

                                                      
330 Ibid. 
331 Department of Health and Ageing, above n 318. 
332 Department of Health and Ageing, Implementing the Living Longer Living Better Aged Care Reform Package – Overview Of 
Proposed Changes To The Aged Care Act 1997 And Related Legislation (November 2012) 7, < 
http://www.livinglongerlivingbetter.gov.au/internet/living/publishing.nsf/content/CA257A4E001A603BCA257ABC00828E7A/$File/
Overview%20of%20proposed%20legislative%20changes.pdf>. 
333 Sex Discrimination Act 1984 (Cth) s 23(3A).  
334 Sex Discrimination Act 1984 (Cth) ss 5A, 5B, 5C, 6. 
335 Sex Discrimination Act 1984 (Cth) ss 23(1), 23(2), 23(3A).  
336 Liberal Party of Australia and National Party of Australia, The Coalition’s Policy to Boost Dementia Research (August 2013) 2 
<http://www.nationals.org.au/Portals/0/2013/policy/Boost%20Dementia%20Research%20-%20policy%20document.pdf>. 
337 Liberal Party of Australia and National Party of Australia, The Coalition’s Policy for Healthy Life, Better Ageing (September 
2013) 5 <http://lpaweb-
static.s3.amazonaws.com/Coalition%202013%20Election%20Policy%20%E2%80%93%20Better%20Aged%20Care%20-
%20final.pdf>.  
338 Ibid.  
339 See, eg, Combined Pensioners and Superannuants Association, Coalition’s Aged Care Policy: A Win For The Nursing Home 
Industry And A Slap In The Face For Older Australians (5 September 2013) Combined Pensioners and Superannuants 
Association <http://cpsa.org.au/aged-care/aged-care-media-releases/868-coalition-s-aged-care-policy-a-win-for-the-nursing-
home-industry-and-a-slap-in-the-face-for-older-australians>. 
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The Federal Government’s Healthy Life, Better Ageing policy also includes 
investment in the aged care workforce by putting ‘back into the general pool of aged 
care funding the $1.2 billion allocated to the Workforce Compact’ under the former 
Government.340 This was because the current Government, then in opposition, was 
critical of the enterprise agreement eligibility requirements of the Workforce 
Supplement (described above).   

• Seniors Employment Incentive 

As part of the policy to Create Jobs by Boosting Productivity, a Seniors Employment 
Incentive payment was announced to encourage employers to employ workers over 
50 years of age.341  The policy provides that an employer will be eligible for the 
payment if the worker they employ has been unemployed for six or more months, is 
registered with Centrelink and is receiving unemployment benefits.342  Once the 
worker has been employed for six months, the employer will receive $250 per 
fortnight over the next six months.  The incentive payment is capped at $3,250343 and 
will commence from 1 July 2014.344 

• Federal Government’s Index the Commonwealth Seniors Health Card policy 

The Federal Government’s Commonwealth Seniors Health Card policy proposes to 
index the income thresholds for the Commonwealth Seniors Health Card (CSHC) by 
the Consumer Price Index to increase access, particularly for self-funded retirees.345  
The CSHC is available to those who reach pension age but do not otherwise qualify 
for the aged pension.346   

• Western Australian Government’s palliative care policy  

In its health policy, the WA Government committed to increasing funding for palliative 
care from $14 million to $34 million, and continuing the Palliative Service Project 
Fund.347   

• World Elder Abuse Awareness Day  

World Elder Abuse Awareness Day is held on 15 June every year, which is the day 
designated by the United Nations General Assembly in its resolution 66/127 of 2011.  
World Elder Abuse Awareness Day is a time for the whole world to voice opposition 
to the abuse and suffering inflicted on members of the older generation.348  In 
Western Australia, Advocare and the Office of the Public Advocate are key 
participants in this day.  The day seeks to prevent incidents of elder abuse by 
providing information and encouraging community participation.349   

                                                      
340 Liberal Party of Australia and National Party of Australia, above n 337, 6 
341 Liberal Party of Australia and National Party of Australia, The Coalition’s Policy to Create Jobs by Boosting Productivity 
(September 2013) 15 <http://lpaweb-static.s3.amazonaws.com/13-09-
04%20The%20Coalition's%20Policy%20to%20Create%20Jobs%20by%20Boosting%20Productivity%20-
%20policy%20document.pdf>. 
342 Ibid. 
343 Ibid. 
344 Ibid 16. 
345 Liberal Party of Australia and National Party of Australia, The Coalition’s Policy to Index the Commonwealth Seniors Health 
Card (August 2013) 1 
<http://www.nationals.org.au/Portals/0/2013/policy/Index%20the%20Commonwealth%20Seniors%20Health%20Card%20-
%20policy%20document.pdf>. 
346 Ibid 2. 
347 Liberal Party of Australia, Western Australia Division, The Liberals’ Health Policy (6 March 2013) 10 
<http://www.brokenpromises.org.au/files/The_Liberals_Health_Policy.pdf>. 
348 United Nations, World Elder Abuse Awareness Day 15 June, United Nations <http://www.un.org/en/events/elderabuse/>. 
349 Advocare Incorporated, World Elder Abuse Awareness Day (WEAAD) (2013) Advocare Incorporated 
<http://www.advocare.org.au/information/world-elder-abuse-awarene/>. 
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(b) Requires Attention 

• Work related age discrimination  

Notwithstanding recent developments, direct and indirect work related age 
discrimination remains an ongoing issue in Western Australia.  In 2013, the National 
Seniors Productive Ageing Centre published the report ‘Age Discrimination in the 
Labour Market: Experiences and Perceptions of Mature Age Australians.’350   

The report advised that the involvement of older persons in the workforce can 
‘enhance workplaces with additional skills, experiences and mentoring abilities’ as 
well as ‘helping the Australian economy by generating additional Government 
revenue and reducing the reliance of many on transfer payments such as the Age 
Pension.’ 351  The report noted that a potential barrier to the employment of older 
persons is age discrimination, which can manifest both in the workplace and during 
recruitment. 352  

Examples of age discrimination in the workplace include being told the worker is too 
old for the job, being denied promotions, not being provided with training 
opportunities or being forced to retire.353   Examples of age discrimination in 
recruitment include by language used to attract younger workers thereby 
discouraging older applicants and attitudes of recruiters in being reluctant to put 
forward older workers.354  

The report sought to measure the prevalence of age discrimination in work by 
surveying 3007 respondents to collect information on ‘experiences, attitudes and 
perceptions of the barriers to employment of Australians aged between 45 and 74 
years.’355  The report made a number of findings, including: 

• 16% of respondents, who had worked or looked for a job in the past five 
years, had suffered age discrimination in the form of being told they were too 
old for a job, with 3% being told by an employer, 6.4% by a colleague, 7.3% 
by a potential employer, and 8.8% by a recruiter;356 

• 13% of respondents, who had worked in the past five years, reported 
experiencing workplace exclusion attributed to age, with 18% of those 
reporting they felt forced out, forced to retire or targeted in restructures;357 
and 

• 36% of respondents who had looked for a job in the past five years reported 
experiencing some form of exclusion during recruitment, attributed to age.358 

These findings show that age discrimination in the workplace continues to require 
attention in Western Australia.  

                                                      
350 National Seniors Productive Ageing Centre, Age Discrimination in the Labour Market: Experiences and Perceptions of 
Mature Age Australians (June 2013) National Seniors Productive Ageing Centre 
<http://www.productiveageing.com.au/userfiles/file/Age%20Discrimination%20Final.pdf>. 
351 Ibid 1.  
352 Ibid 2. 
353 Ibid. 
354 Ibid. 
355 Ibid 4. 
356 Ibid 6. 
357 Ibid 7. 
358 Ibid 10.  
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• Under-utilisation of older women in the workforce  

On 23 May 2013, the Diversity Council Australia and Australian Human Rights 
Commission released the report ‘Older women matter: Harnessing the talents of 
Australia’s older female workforce.’359  The report found that women over 45 now 
constitute 17% of Australia’s workforce.  However, women’s participation in the 
labour market remains substantially lower than men’s and women have higher rates 
of under-utilisation.360   

The report also found that Australia ‘s performance lags behind other countries, as 
the employment rate for Australian women aged 55-64 is 54.8% in Australia, 
compared to 69.8% in New Zealand, 72% in Sweden, 59.5% in the US and 57.4% in 
Canada.361 

The report considered that better utilisation of women would have significant benefits 
for business, the economy and the women themselves.  The report made seven key 
recommendations to assist organisations to attract, engage and retain older female 
workers.362   Accordingly, this report demonstrates that the under-utilisation of older 
women in the workforce requires attention. 

• Limited reference to issues affecting older people in Senate Inquiry into 
Affordable Housing  

As noted in the Housing section of this Report Card, a positive development was the 
Senate Inquire into Affordable House.  However it should be noted that there was 
limited reference to the issues affecting older people in the terms of reference for the 
Inquiry.363  Only two references were made to issues affecting older people,364 
however the issues are just as real and serious for older people and deserved to be 
given attention in the discussion of housing affordability. Older people can face 
homelessness for the first time due to factors such as lack of superannuation or 
family breakdowns.  

(c) Negative Developments since November 2012 

• Limited developments regarding elder abuse 

As noted in the 2012 Report Card, the estimated total number of victims of elder 
abuse in 2011 in Western Australia was 12,500.365  Despite the prevalence of abuse 
of older persons, there have been no further policy or legislative developments in 
respect of elder abuse in Western Australia.  

                                                      
359 Diversity Council Australia, It’s Time To Harness The Talents Of Australia’s Older Female Workforce (23 May 2013) Diversity 
Council Australia <http://www.dca.org.au/News/News/It's-time-to-harness-the-talents-of-Australia%E2%80%99s-older-female-
workforce/355>. 
360 Ibid. 
361 Ibid. 
362 Diversity Council Australia and Australian Human Rights Commission, Older Women Matter: Harnessing the talents of 
Australia’s older female workforce, Executive Summary (23 May 2013) 7<http://www.dca.org.au/News/News/It's-time-to-
harness-the-talents-of-Australia%E2%80%99s-older-female-workforce/355>. 
363 Eileen Webb, ‘Affordable housing is a problem for older Australians, too’ on The Conversation (23 December 2013) 
<http://theconversation.com/affordable-housing-is-a-problem-for-older-australians-too-21555>. 
364 Senate Standing Committee on Economics, Affordable Housing - Terms of Reference, Parliament of Australia 
<http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Affordable_housing_2013/Terms_of_Referenc
e>. 
365 Mike Clare, Barbara Black Blundell and Joseph Clare, 'Examination of the Extent of Elder Abuse in Western Australia, a 
qualitative and quantitative investigation of existing agency policy, service responses and recorded data’ (Research Report, 
Crime Research Centre, University of Western Australia, April 2011) 3 
<http://www.law.uwa.edu.au/__data/assets/pdf_file/0008/2129606/2011-Examination-of-the-Extent-of-Elder-Abuse-in-Western-
Australia.pdf>.   
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Categories of elder abuse generally include financial or material, emotional or 
psychological, physical, sexual and social abuse and neglect.366   Financial abuse is 
one of the more prevalent forms of elder abuse and there are four common ways 
financial abuse is perpetrated, including through ‘misuse of family agreements, 
Centrelink nominee arrangements, banking authorities and Enduring Powers of 
Attorney.’367  
 
The 2012 Report Card recommended the development of uniform guardianship 
legislation and the establishment of a register for powers of attorney, together with 
random audits to monitor compliance with obligations.  These recommendations 
have not been implemented. 

Although the WA Government has taken some steps to raise community awareness, 
for example through the publication ‘Stop Elder Abuse’368, developments have been 
limited and awareness and education must be increased.  Accordingly, the lack of 
policy and legislative development to address the issue of elder abuse in Western 
Australia during 2013 constitutes a negative development, and the issue continues to 
require attention.  

• Limited further financial assistance for older Western Australians 

Although the WA Government’s policies provide some further financial assistance for 
older persons, the measures are, arguably, limited.  The measures include:   

 Introduction of a Grandcarers Support Scheme, whereby grandparents 
looking after grandchildren full time who are not receiving financial support 
from the Department of Child Protection would receive grants of $400 per 
year for the first grandchild under 16 years, and $250 for every other child;369  

 Increase of the Seniors Safety and Security Rebate by $200;370 and 

 An additional $280,000 over four years to double the funding provided to the 
Seniors Recreation Council to help seniors keep fit and active.371  

 Provision for the above payments was included in the 2013-14 State budget.372   

Although welcoming the above policies, the National Seniors’ WA chairperson has 
expressed concern that ‘aged pensioners and self-funded retirees on fixed incomes 
would continue to struggle with increased living costs, including utilities and vehicle 
registration.’373   

The failure to implement more expansive measures in respect of older persons 
constitutes a negative development in 2013 in Western Australia.   

                                                      
366 Ibid 37-38.  
367 Ibid 49.   
368 Department of Local Government and Communities, Help stop elder abuse (May 2013) Government of Western Australia 
<http://www.communities.wa.gov.au/Documents/Seniors/Help%20Stop%20Elder%20Abuse%20brochure.pdf>;  Department of 
Local Government and Communities, Help stop elder abuse (June 2013) Government of Western Australia 
<http://www.communities.wa.gov.au/Documents/Seniors/Help%20Stop%20Elder%20Abuse%20A4%20brochure.pdf>. 
369 Liberal Party of Australia, Western Australia Division, Better Support for WA Seniors (24 February 2013) 1 
<http://www.brokenpromises.org.au/files/Better_support_for_WA_seniors.pdf>. 
370 Ibid 2. 
371 Ibid. 
372 Government of Western Australia, 2013-14 Budget, Economic and Fiscal Outlook, (Budget Paper No 3, Government of 
Western Australia, 8 August 2013) 164 
<http://www.treasury.wa.gov.au/cms/uploadedFiles/State_Budget/Budget_2013_14/bp3.pdf>. 
373 National Seniors Australia, ‘WA Budget Contains Little Joy for Seniors’ (Media Release, 9 August 2013) 
<http://www.nationalseniors.com.au/page/Driving_Change/News/Press_Releases/2013_Media_Releases/WA_Budget/>. 
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• Unfair dismissal case - Adewumi v Helping Hand Aged Care Inc374 

Fair Work Australia (now, the Fair Work Commission) dismissed an application by Ms 
Adewumi (Applicant) for an unfair dismissal remedy pursuant to section 387 of the 
Fair Work Act 2009 in respect to the termination of her employment by Helping Hand 
Aged Care Inc (Respondent).  The Applicant was dismissed by the Respondent for 
serious and wilful misconduct.  It was alleged that the Applicant, a registered nurse, 
had struck an elderly patient a number of times during a shift.   

The Applicant asserted that her termination was unjust because she was not guilty of 
the allegation and it was unreasonable for the Respondent to accept the allegation, 
as there was insufficient evidence to prove that the incident occurred.   

The Respondent asserted that, following an appropriate investigation:  

 it found on the balance of probabilities that the Applicant had been 
involved in elder abuse of a resident;  

 that it honestly and genuinely believed that the elder abuse occurred 
and that it was reasonable and open for it to do so on the material and 
evidence available.  

The Respondent submitted that it had considered and identified the behaviour of the 
Applicant to be elder abuse and had reported it to the police. The police charged the 
Applicant and investigated the matter, but the charges were ultimately not pursued.   

The resident who was the victim of the abuse had a brain injury with extensive brain 
damage affecting brain function and mobility.  The victim was reportedly withdrawn, 
non-compliant and restless with physical outbursts.  The victim was generally 
confined to a princess chair or bed and made frequent attempts to get out of bed 
most nights, often sustaining injuries as a result.  

On the night of the alleged elder abuse, the Applicant and  another employee, had 
attended to the victim because she was attempting to get out of bed.  The other 
employee allegedly witnessed the Applicant slapping the victim’s face four to five 
times after she had attempted to get out of bed on a second occasion. The Applicant 
then allegedly held the victim’s arms across her chest and slapped her left arm and 
hand. The actions allegedly caused facial bruising and bleeding and skin tears on the 
victim’s left forearm.   

The Applicant submitted that the injuries were self-inflicted and that the other 
employee’s version of events was inaccurate.  However, Fair Work Australia 
accepted that the injuries occurred as reported and therefore the Applicant’s 
termination for serious and wilful misconduct was justified.  

This case demonstrates that elderly (and disabled) people are particularly vulnerable 
to physical abuse, and more worryingly, that such abuse occurs in care facilities.  
Whilst it is encouraging to see that there are serious consequences in employment 
situations (i.e. termination), the fact that a criminal prosecution was not pursued 
demonstrates that further action is required to address elder abuse.  

  

                                                      
374 Adewumi v Helping Hand Aged Care Inc [2012] FWA 9080 (23 October 2012). 
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Case Study 

A and B are an elderly married couple, with very limited education and no real experience 
with commercial or financial matters.  One day, Mr C visited A and B at their home to discuss 
loan options. 

Based on representations made by Mr C, A and B entered into a loan agreement to borrow a 
large sum from Mr C’s company.   

The loan agreement was extremely complicated.  In particular, the financial consequences of 
the break fees were onerous if the loan was paid out early.  However, the loan document 
was not explained to A and B, and they did not seek legal advice (nor was it recommend that 
they do so) prior to entering into the loan agreement. 

Due to serious health issues, A and B decided to pay out the loan early, only to discover that 
due to the rate break fees their liability had blown out to three times the amount they 
originally borrowed.   

With the assistance of legal advisors, A and B negotiated with the company with a view to 
waiving the break fees, as they would not have entered into the loan agreement had they 
understood that condition. 

13.5 Recommendations:  

• The Federal Government adopt in full all recommendations made in the ALRC report 
in order to overcome discrimination against older persons in the workplace and to 
increase workforce participation.  

• The Federal Government take steps be taken to address elder abuse, including the 
development of uniform national guardianship legislation and the establishment of a 
register for Powers of Attorney with a system of random audits to monitor 
compliance.  

• The State Government allocate funding to raise community awareness and educate 
the population in respect of elder abuse.  

• The State Government allocate further funding to assist older Western Australians to 
meet daily living costs.  
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13.6 Contacts and further information 

Alliance for the Prevention of Elder Abuse Western Australia –  
(08) 9479 7566  
http://apeawa.advocare.org.au/  

Office of the Public Advocate –  
1300 858 455 or (08) 9278 7300   
http://www.publicadvocate.wa.gov.au/       

Advocare Inc -   
(08) 9479 7566 
http://www.advocare.org.au   

Equal Opportunity Commission Western Australia – 
08 9216 3900 
http://www.eoc.wa.gov.au/Index.aspx  

Australian Human Rights Commission -  
(02) 9284 9600 
http://humanrights.gov.au/ 

Council on the Ageing Western Australia -  
(08) 9321 2133 
http://www.cotawa.org.au/  

Legal Aid Western Australia -  
1300 650 579 
http://www.legalaid.wa.gov.au/InformationAboutTheLaw/community/Pages/Seniors.as
px  

Department of Local Government and Communities -  
(08) 6551 8700 
http://www.communities.wa.gov.au/communities-in-focus/seniors/Pages/default.aspx  

Department of Health and Ageing -  
1800 020 103 
http://www.health.gov.au/  
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14 People with Disabilities  

14.1 Summary of issues 

2013 has been an important year in terms of rights for people with disabilities.  The 
Australian State and Commonwealth Governments have committed to the National 
Disability Strategy, which is designed to help Australia fulfil its obligations under the 
Convention on the Rights of Persons with Disabilities.  There have been many 
positive developments both within Western Australia and nationally, such as the 
Australian Law Reform Commission inquiry into legal barriers faced by people with 
disabilities, the Senate inquiry into involuntary sterilisation and the Western 
Australian State Government’s long awaited commitment to trialling a national 
disability insurance scheme.  

However, there remain areas of concern for people with disabilities.  Some of these 
are recent developments, such as the changes to the Disability Support Pension, 
while others, such as the discrimination faced by people with disabilities and their 
families who want to migrate to Australia, are longstanding issues which continue to 
be ignored.  In order for Australia to fulfil its commitment to equality for people with 
disabilities, as well as to comply with its domestic and international human rights 
obligations, it is essential that these outstanding issues are addressed without delay. 

14.2 Minimum Standards  

International law: 

• Convention on the Rights of Persons with Disabilities 2006, Arts 1 – 33 

• Convention on the Rights of the Child 1989, Art 23 and Art 25 

• Declaration on the Rights of Disabled Persons 1975, Art 2 

• Declaration on the Rights of Mentally Retarded Persons 1971, Art 1 

• Declaration on the Rights of Indigenous People, Art 22 

Domestic Law: 

• Disability Services Act 1986 (Cwlth) 

• Disability Discrimination Act 1992 (Cwlth) 

• Disability Services Act 1993 (WA) 

• Disability Standards for Accessible Public Transport 2002 (Cwlth) 

• Disability Standards for Education 2005 (Cwlth) 

• Disability (Access to Premises – Buildings) Standards 2010 (Cwlth) 

• Equal Opportunity Act 1984 (WA) 

• Human Rights and Equal Opportunity Act 1986 (Cwlth) 

• National Arts and Disability Strategy 2005 
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• Standard Rules on the Equalisation of Opportunities for Persons with 
Disabilities 1993 

14.3 Most recent concluding observations made in respect of Australia 

On 3 December 2010, the Federal Government presented Australia’s Initial Report 
under the Convention on the Rights of Persons with Disabilities (CRPD) to the 
Committee on the Rights of Persons with Disabilities.  Australia ratified the CRPD on 
17 July 2008, and it entered into force for Australia on 16 August 2008.375 

This report was reissued for technical reasons on 9 November 2012.  The Committee 
on the Rights of Persons with Disabilities is yet to make any concluding observations 
in respect to Australia’s compliance with the Convention. 

The Committee on the Rights of the Child in its 2012 Concluding Observations, 
relevantly expressed concern that: 

• the current disability support system is ‘under-funded, unfair, 
fragmented and inefficient, and gives people with a disability limited 
choice and no certainty of access to appropriate supports, with 
children with disabilities frequently failing to receive crucial and timely 
early intervention services, support for life transitions and adequate 
support for the prevention of family or carer crisis and breakdown’; 

• there remains a significant disparity between education attainments 
for children with disabilities compared to children without disabilities; 

• there is an absence of legislation prohibiting non-therapeutic 
sterilization; and 

• Australian legislation allows for disability to be the basis for rejecting 
an immigration request.  

In light of these concerns, the Committee urged Australia to:  

• establish a clear legislative definition of disability, with the aim of 
promptly and accurately identifying children with disabilities to 
effectively address their needs in a non-discriminatory manner;  

• strengthen support measures for parents to care for their children with 
disabilities; 

• adopt a social model approach addressing attitudinal and 
environmental barriers that hinder the full and effective participation of 
children with disabilities in society on an equal basis; 

• ensure children with disabilities are able to exercise their right to 
education, and provide for their inclusion in the mainstream education 
system to the greatest extent possible;  

• enact non-discriminatory legislation that prohibits non-therapeutic 
sterilization of all children, regardless of disability;  

                                                      
375 UN Committee on the Rights of Persons with Disabilities (CRPD), Implementation of the Convention on the Rights of 
Persons with Disabilities: Initial Reports Submitted By States Parties Under Article 35 Of The Convention : Australia, UN Doc 
CRPD/C/AUS/1, (7 June 2012) [1]. 
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• ensure that sterilization on therapeutic grounds is subject to free and 
informed consent of the child, including those with a disability; and 

• ensure its legislation, including migration and asylum legislation does 
not discriminate against children with disabilities. 376 

14.4 Performance Card 

(a) Positive developments since November 2012 

• ALRC inquiry into legal barriers for people with disabilities 

On 23 July 2013, the Attorney-General requested that the Australian Law Reform 
Commission (ALRC) conduct an inquiry into the level of equal recognition before the 
law and legal capacity for people with disabilities.377 The purpose of the inquiry is to 
ensure that Commonwealth laws and regulations are ‘responsive to the needs of 
people with disability and to advance, promote and respect their rights’.378  

The inquiry primarily aims to examine whether Commonwealth laws and legal 
frameworks operate to prevent people with disabilities from achieving equal 
recognition before the law, or act as barriers which restrict the ability of people with 
disabilities to exercise legal capacity.  The terms of reference also require the ALRC 
to consider what possible changes could be made to Commonwealth laws and legal 
frameworks to address those issues.379  Disability Discrimination Commissioner Mr 
Graeme Innes has been appointed to the ALRC to support the inquiry.380  

The terms of reference for the inquiry require that the ALRC provide a final report by 
August 2014, following a period of consultation with relevant stakeholders including 
people with disabilities and their representatives.  Information on the process of this 
inquiry can be accessed from the ALRC website at www.alrc.gov.au.  

• Western Australian Government and Federal Government commit to disability 
reform program 

On 5 August 2013, the Prime Minister and the Premier of Western Australia signed 
an agreement for a two year launch program relating to disability reform in Western 
Australia.381  The launch is set to commence on 1 July 2014, and is a positive 
development for disability reform in Australia given the previous reluctance by the 
Western Australian State Government to agree to participate in a national scheme.382  

Under the agreement, the Federal and State Governments will compare two 
approaches for delivering disability services to the community.  The two approaches 
for comparison are the National Disability Insurance Scheme (NDIS) (formerly called 
DisabilityCare Australia ) and the Western Australian My Way model.  The My Way 

                                                      
376 UN Committee on the Rights of the Child (CRC), Concluding Observations of the Committee on the Rights of the Child: 
Australia, 60th sess, 1725th mtg, UN Doc CRC/C/AUS/CO/4 (28 August 2012) [57]. 
377 Australian Government Attorney-General’s Department, ‘Australian Law Reform Commission’s inquiry into equal recognition 
before the law and legal capacity for people with disability’ (Media Release, 23 July 2013) 1 
<http://www.ag.gov.au/consultations/pages/ConsultationondrafttermsofreferenceforALRCinquiryintoequalrecognitionbeforethela
wandlegalcapacityforpeoplewithdisability.aspx>. 
378 Mark Dreyfus, ‘Review of equal Recognition before the law and legal capacity for people with disability’ (Terms of Reference, 
Attorney-General’s Department, Australian Government, 23 July 2013) 2 
<http://www.ag.gov.au/Consultations/Documents/Terms%20of%20Reference%20-
%20Equal%20recognition%20before%20the%20law%20and%20legal%20capacity%20for%20people%20with%20disability.PD
F>. 
379 Ibid 1. 
380 Ibid.  
381 Disability Services Commission, ‘Disability Reform in Western Australia’ (Fact Sheet, Disability Services Commission, 19 
August 2013) 1 <http://www.disability.wa.gov.au/Global/Publications/Reform/NDIS/Fact%20sheet%201%20-
%20Disability%20Reform%20in%20Western%20Australia.pdf>. 
382 Ibid. 
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locations for the national launch site are in the lower South West region 
(commencing July 2014) and the Kwinana-Cockburn area (commencing July 2015).  
The NDIS site will be in the Perth Hills (commencing July 2014).383  

The launch of the My Way half of the project will be implemented by the Western 
Australia Disability Services Commission under state legislation.  The NDIS launch 
will be overseen by the national NDIS agency, using national legislation and 
guidelines.  The lessons learnt from the comparison of the merits of these programs 
will be beneficial for the full roll-out of NDIS nationally.384  

Full details of the implementation arrangements and costs are scheduled to be 
finalised by November 2013.385 

• Continued operation of the My Way program 

In addition to the three current My Way sites taking part in the national launch 
program (Cockburn-Kwinana, the Hills and the lower South-West), the fourth My Way 
site currently operating in the Goldfields will continue to function as a separate My 
Way location.  This site was not included in the launch because the agreement 
between the Commonwealth and State Governments required that the two launch 
sites have similar sized populations, to ensure that the comparison of the two 
approaches was a genuine one.386  The Goldfields site will continue to operate under 
My Way principles, to provide support for people with disability to meet their 
individual needs, and to increase self-directed support and services for people with 
disabilities in Western Australia.387  

• Senate inquiry tables report into involuntary or coerced sterilisation of people 
with disabilities  

In July 2013, the Senate Community Affairs References Committee tabled the report 
of its inquiry into involuntary or coerced sterilisation of people with disabilities in 
Australia.388  The Committee made a variety of findings, and made 28 
recommendations addressing the wide range of issues and concerns they had 
examined.  Their overriding opinion was that when a person with a disability has the 
capacity to consent, sterilisation should be banned unless that consent is given.  This 
opinion is consistent with that expressed by the Committee on the Rights of the Child 
in their most recent Concluding Observations in respect to Australia (outlined above).  
The Senate Committee also recommended that State and Territory legislation be 
improved to explicitly state that it is presumed that persons with disabilities have the 
capacity to make their own decisions unless objectively assessed otherwise.389  
Disability Discrimination Commissioner Graeme Innes has encouraged the 
Commonwealth, State and Territory Governments to act on the report by progressing 
the Committee's recommendations through the Council of Australian Governments 
and the Standing Council on Law and Justice.390 

                                                      
383 Ibid. 
384 Ibid 2. 
385 Ibid. 
386 Ibid 3. 
387 Helen Morton, ‘My Way Program Begins Roll-Out’ (Ministerial Media Statement, Government of Western Australia, 11 
December 2012) 1 
<http://www.mediastatements.wa.gov.au/Pages/StatementDetails.aspx?StatId=6938&listName=StatementsBarnett>. 
388 The Australian Greens, ‘Senate Inquiry Tables Report Into Involuntary Or Coerced Sterilisation Of People With Disabilities’ 
(Media Release, 17 July 2013) 1 <http://www.greens.org.au/senate-inquiry-tables-report-involuntary-or-coerced-sterilisation-
people-disabilities>. 
389 Ibid. 
390 Australian Human Rights Commission ‘Sterilisation: “Best Interests” Test Is Inappropriate’ (News Release, 18 July 2013) 
<https://www.humanrights.gov.au/news/stories/sterilisation-best-interests-test-inappropriate>. 
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While issues relating to capacity of people with disabilities are often complex, and the 
line between therapeutic and non-therapeutic operations has been the subject of 
some controversy, this report and its emphasis on giving autonomy to people with 
disabilities is a positive development.  

(b) Requires Attention 

• Migration 

One area requiring immediate attention is migration for people with disabilities.  
Under the Migration Regulations 1994 (Cth) (Migration Regulations), applicants for 
entry into Australia can be denied entry if they have a “disease or condition” in 
relation to which they require or would be likely to require health care or community 
service, where the provision of that health care or service would be “likely to result in 
a significant cost to the Australian community in the areas of health care and 
community service.”391  While the Disability Discrimination Act 1992 (DDA) is 
designed to protect people with disabilities from policies like this, clause 52 of the 
DDA explicitly acknowledges the “discriminatory provisions” of the Migration Act 1958 
(Cth) (Migration Act) and Regulations but states that no section of the DDA shall 
apply to the Migration Act or to those who administer it.392 

This is not a recent issue.  In December 2012, the Federal Government released a 
National Human Rights Action Plan in consultation with State and Territory 
Governments.  The plan was designed to reaffirm the Government's “commitment to 
existing social policy initiatives and highlight new priority areas”.393  The baseline 
study which informed the structure of the plan was the result of significant public 
submissions and discussion, and identified the discrimination faced by people with 
disabilities in terms of migration.  The study noted that the Migration Act and the 
Social Security Act 1991 (Cwlth) are exempted from the operation of certain aspects 
of the DDA.  The result of these exemptions is that people with disabilities, or with a 
disability in the family, may be excluded from migrating to Australia.  Further, some 
migrants are required to wait 10 years before they become eligible for the Disability 
Support Pension.394  

This level of discrimination is unacceptable, and is directly inconsistent with 
Australia’s human rights obligations under Article 5 of CRPD, as well as the United 
Nations Declaration on the Rights of Disabled Persons.  However, when the National 
Human Rights Action Plan was released in Australia in 2012, it did not mention any 
of the issues around migration which were identified in the baseline study.395  
Accordingly, people with disabilities, and families with members with disabilities who 
wish to migrate to Australia continue to be subject to discrimination due to Australia’s 
failure to properly address this problem.  

The Joint Standing Committee on Migration conducted an Inquiry on Migration 
Treatment of Disability, considering over 100 public submissions and holding eight 
national hearings.  On 21 June 2010 the committee tabled its recommendations.396  

                                                      
391 Migration Regulations 1994 (Cth) r 4005(1)(c). 
392 Jan Gothard, Submission Number 57 to the Joint Standing Committee on Migration, Inquiry into Migration Treatment of 
Disability, 28 October 2009, 3. 
393 Australian Government Attorney-General’s Department, ‘National Human Rights Action Plan’ (Media Release, 10 December 
2012) 1 <http://www.ag.gov.au/consultations/pages/NationalHumanRightsActionPlan.aspx>. 
394 Australian Government Attorney-General’s Department, ‘National Human Rights Action Plan – Baseline Study’ (Report, 10 
December 2012) 120 
<http://www.ag.gov.au/Consultations/Documents/NationalHumanRightsActionPlan/TheBaselineStudy.pdf>. 
395Australian Government Attorney-General’s Department, above n 393, 1. 
396 Joint Standing Committee on Migration, Parliament of Australia, Enabling Australia: Inquiry into the Migration Treatment of 
Disability (2010) 1. 
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While the Federal Government’s response to the Committee’s recommendations397 
accepted some of the recommendations and acknowledged the issues facing people 
with disabilities and their families, the health clause in the Migration Regulations 
remains in place and the exemption in the DDA continues to operate.  

• Progress of WA Mental Health Bill  

The Mental Health Bill 2012 was tabled in the Western Australian Parliament on 8 
November 2012.  The Mental Health Commission invited feedback on the Bill, and 
approximately 100 submissions were received.  The Bill aims to increase individual 
rights and protections, as well as increasing the role of families and carers.398  

While these changes are welcomed, the Bill remains flawed in that it fails to 
adequately address the mental health of prisoners or detainees. In particular, the Bill 
fails to address the lack of services available in remote areas and the failure to 
provide appropriate services to people from different cultural backgrounds.  The Bill 
also does not address the ability to increase the length of detention for involuntary 
patients and the time for transport orders from remote areas.  These issues need to 
be resolved so as not to disproportionately disadvantage particular sectors of the 
community. 

• Changes to Disability Support Pensioners Working Hours Introduced into 
Parliament 

The Federal Government has introduced further reforms to the Disability Support 
Pension (DSP) which allow people with disabilities to work twice as many hours 
without having their support payments affected.399  The Social Security and Other 
Legislation Amendment (Disability Support Pension Participation Reforms) Bill 2012 
introduces new participation requirements for DSP recipients with some capacity to 
work.  While the ability to do more work without affecting support payments is a 
welcome change, the Bill also introduces a requirement that all DSP recipients under 
the age of 35 with some capacity to work must attend regular participation interviews 
with Centrelink to assist in finding work.400  This requirement may be too onerous and 
impractical for some recipients.  

(c) Negative Developments since November 2012 

• Update to social security legislation and disability impairment table 

As part of the 2009 – 2010 Better and Fairer Assessments Budget, the Federal 
Government reviewed the Tables for the Assessment of Work-related Impairment for 
Disability Support Pension.  The Advisory Committee found the Impairment Tables 
were no longer consistent with contemporary practice and recommended revisions to 
the tables.401  The revised Impairment Tables apply to all new applicants for the 

                                                      
397 Australian Government, Response to Joint Standing Committee on the Migration Report, Enabling Australia: Inquiry into the 
Migration Treatment of Disability, November 2012. 
398 Explanatory Memorandum, Mental Health Bill 2013 (WA), 1 at 
<http://www.mentalhealth.wa.gov.au/Libraries/pdf_docs/Mental_Health_Bill_2013_Explanatory_Memorandum.sflb.ashx> 
399 Pro Bono Australia, Changes to Disability Support Pensioners Working Hours Introduced into Parliament (16 February 2012) 
Pro Bono Australia News <http://www.probonoaustralia.com.au/news/2012/02/changes-disability-support-pensioners-working-
hours-introduced-parliament#>. 
400 Ibid. 
401 Department Social Services ‘Review of the Tables for the Assessment of Work-related Impairment for Disability Support 
Pension’ (News Release, Australian Government, 15 March 2014) < http://www.dss.gov.au/our-responsibilities/disability-and-
carers/benefits-payments/disability-support-pension-dsp-better-and-fairer-assessments/review-of-the-tables-for-the-
assessment-of-work-related-impairment-for-disability-support-pension>. 
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Disability Support Pension, as well as any existing applicants selected for medical 
review from 1 January 2012.  

While keeping the Impairment Tables contemporary and relevant is beneficial, there 
is a concern that these changes to the Social Security Act could lead to unjust 
outcomes for vulnerable people.402  In some circumstances the changes have made 
it more difficult for people with disabilities to access disability payments.  Many 
people who qualified under the old regime are no longer eligible due to a requirement 
to show a ‘higher level’ of disability.403  

Some applicants for DSP may also be disadvantaged by the requirement to engage 
in an 18 month support program before applying for payments.  People who are 
unable to engage in these programs may not be able to access payments under the 
scheme.  

Case Study 

As a young child, Mr A contracted tubercular meningitis.  Since then, Mr A has had an 
undisclosed medical condition affecting his learning capacity and motor function.  The 
highest level of education that Mr A attained was year 9.  Mr A’s ability to read and write is 
limited. 

For a period, Mr A’s adult niece and her girlfriend were boarding with Mr A.  At that time Mr A 
worked part-time in unskilled machinery work and lived as a life tenant in his deceased 
parents’ home. 

Mr A’s niece and her girlfriend asked Mr A to purchase a vehicle for them on the 
understanding that they would make all payments to the finance company.  They told Mr A 
that they were unable to purchase the vehicle because they could not obtain finance. 

A few days later, Mr A’s niece and her girlfriend took Mr A to a car dealership and advised 
the sales representative that Mr A would like to purchase a vehicle.  The sales 
representative spoke mostly to Mr A’s niece and did not make an effort to speak to Mr A. Mr 
A repeatedly said to his niece and her girlfriend – in front of the sales representative - that he 
would purchase the vehicle if and only if they paid for it.  

The sales representative took Mr A, his niece and her girlfriend into an office at the 
dealership so Mr A could sign some documents.  Due to Mr A’s learning difficulties and 
limited education, Mr A could not read or understand the documents.  Mr A had in fact 
signed a contract to purchase a motor vehicle from the dealership and a contract for finance 
of $25,000.  

Mr A never had use or control of the vehicle.  When Mr A’s niece and her girlfriend moved 
out, they took to vehicle with them.  A few months later an unknown man came to Mr A’s 
house and demanded that Mr A attend a bank branch for Mr A to sign some papers to pay 
the outstanding debt.  The man told Mr A that he had bought the vehicle from Mr A’s niece 
and her girlfriend in exchange for $2500 and his vehicle.  

With the help of a friend, Mr A reported the matter to the police and sought advice from the 
Community Credit Legal Service WA (CCLS).  The CCLS negotiated with the finance 
company to have the finance company waive their right to pursue Mr A for payment of any 
money owing on the finance contract.  

                                                      
402 Pro Bono Australia ”Crackdown” on the Disability Support Pension Passes (23 November 2011) Pro Bono Australia News 
<http://www.probonoaustralia.com.au/news/2011/11/%E2%80%98crackdown%E2%80%99-disability-support-pension-passes>. 
403 Advisory Committee to the Department of Families, Housing, Community Services and Indigenous Affairs, ‘Review of the 
Tables for the Assessment of Work-Related Impairment for Disability Support Pension’ (Final Report, Department of Families, 
Housing, Community Services and Indigenous Affairs, 30 June 2011) (iii) 
<http://www.dss.gov.au/sites/default/files/documents/05_2012/dsp_impairment_tbls_final_rpt.pdf>. 
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Comments on the case study 

The following legislation was used in legal arguments against the finance company: 

• unjust transactions pursuant to section 76 of the National Credit Code (Schedule 1 of 
the National Consumer Credit Protection Act 2009 (Cth)) (NCC); and 

• responsible lending pursuant to section 131 and 133 of the National Consumer Credit 
Protection Act 2009 (Cth). 

Under section 76 of the National Credit Code (Schedule 1 of the National Consumer Credit 
Protection Act 2009 (Cth)) (NCC) a court has the power to reopen a transaction that gave 
rise to a contract, mortgage or guarantee or charge (whether or not the charge was agreed 
to) if it is satisfied that, at the time the contract, mortgage, guarantee or charge was entered 
into or changed, it was unjust404.  Section 76 mirrors the provision contained in state 
legislation predecessor the Uniform Consumer Credit Code. 

If the court finds a transaction is unjust, the court may reopen the transaction and (among 
other things) relieve the debtor from payment of any amount including the principal sum.  
This existing legislation is a positive tool that may be used by advocates for clients who, 
because of disability or age, have been financially abused by friends or family.  

Since 1 July 2010 the Responsible Lending provisions of the National Consumer Credit 
Protection Act 2009 (Cth) applied to brokers and non-bank lenders.  From 1 January 2011, 
the Responsible Lending provisions also applied to banks, mutuals and registered finance 
companies.  

The Responsible Lending provisions were introduced with the aim of better informing 
consumers and preventing them from entering into unsuitable credit contracts.  

The Responsible Lending provisions have placed new obligations on lenders to assess: 

• whether the consumer can comply with the financial obligations of the contract, or 
could only comply with substantial hardship; and 

• the consumer’s requirements or objectives if the contract is entered. 

The CCLS considered that that a consumer’s requirements for the finance contract can 
include an obligation on a third party to make payments to the finance company.  In Mr A’s 
case, he wanted his niece and her girlfriend to pay the finance contract.  The finance 
contract did not fit Mr A’s requirements because there was no obligation for his niece or her 
girlfriend to pay the finance company.  In situations where disabled or elderly people have 
been persuaded to enter into contracts not for their benefit, it is arguable that the responsible 
lending provisions act to protect their interests.  

Review of the Motor Vehicle Dealers Act 

The Department of Commerce, Consumer Protection division, is seeking the views of the 
community as part of a review of laws that regulate the motor vehicle industry in WA.  As 
part of the review, CCLS is considering lobbying for the Motor Vehicle Dealer Act 1973 (WA) 
to prescribe a code of conduct/ethics for motor vehicle dealers with penalties stated for 
breach of the code. 

In Western Australia the law does not prescribe a code of conduct for motor vehicle dealers.  
However, all members of the Motor traders association of WA (MTA) are signatories to a 

                                                      
404 ‘Unjust’ under section 204 of the NCC includes unconscionable, harsh or oppressive conduct.  
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Code of Ethics.  Membership to the MTA is voluntary and CCLS’ view is that a breach of a 
voluntary code of ethics would involve the consumer pursuing a claim for breach of contract 
or negligence in tort.  

Consumers have complained through the CCLS’ telephone advice line that motor vehicle 
dealers are pushy and have not fully explained a transaction.  In Mr A’s case, the transaction 
was not explained to him at all.  Had Mr A not sought advice, he would be legally liable to 
repay the amount owing under the credit contract.  

Other comments 

Unconscionability under the common law was argued in Mr A’s case.  Mr A could have also 
raised unconscionability under statute.  The Australian Securities and Investments 
Commission Act 2011 (Cth) contains a provision under section 12CB that considers the 
common law position and takes into account other facts specified in section 12CC.  

 

14.5 Recommendations 

• The Federal Parliament should amend clause 52 of the Disability Discrimination Act, 
which exempts migration practices and regulations.  

• The Federal Government should review the policies and practices of the Department 
of Immigration with a view to ending discrimination against people with disabilities 
and their families and brining the Department’s policies into line with Australia’s 
obligations under CRPD and CRC.   

• The Federal Parliament should amend the Migration Regulations so that disability 
alone is not grounds for rejection in a migration application. 

• The Federal Government should amend the Human Rights Action Plan to reflect the 
recommendations made by the Joint Standing Committee on Migration.  

• The WA Parliament should amend the Mental Health Bill 2012 to address the mental 
health of prisoners and detainees and the provision of services to those with cultural, 
linguistic and geographical barriers.  In particular, wherever possible Aboriginal and 
Torres Strait Islander patients should be visited by a mental health advocate who has 
appropriate qualifications, training or experience in working with Indigenous people.  

• The Federal Government review the operation of the Social Security Act to ensure 
that none of the amendments to the Disability Support Pension requirements have 
the effect of disadvantaging recipients of the pension. 
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14.6 Contacts and further information 

Disability Services Commission WA - www.disability.wa.gov.au  

Disability Discrimination Unit, Sussex Street Community Law Service – www.sscls.asn.au 

National Disability Services – www.nds.org.au 

Disability Care Australia - www.disabilitycareaustralia.gov.au  

Developmental Disability Council of WA – www.ddc.org.au 

Mental Health Law Centre - www.mhlcwa.org.au 

Headwest – www.headwest.asn.au 

People with Disabilities WA – www.pwdwa.org  
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15 Refugees, Asylum Seekers and Migrants  

15.1 Summary of issues 

If I return as the leader of the government and prime minister, I will be very 
clear of one thing: this party and government will not be lurching to the right 
on the question of asylum seekers. 

– Kevin Rudd in 2010 

The period November 2012 to November 2013 saw some of the most negative 
developments to the rights of refugees, asylum seekers and migrants seen in recent 
memory.  It is no coincidence that this happened in a Federal Election year.  Whilst 
the final months of 2012 saw several positive initiatives, the election campaign 
quickly descended the nation into a tragic race to the bottom, as both the Federal 
Government and the opposition  (as they were)  took turns at devising new ways to 
score political points at the expense of the lives of asylum seekers.  As described by 
one commentator, the process soon became a cute game that allowed Australian 
politicians “to take away fundamental rights while still pretending to occupy the higher 
ground”.405  

In response to the mounting pressure from the opposition in the lead up to the 
election, and in complete contradiction to his comments in 2012, the then Prime 
Minister announced the extreme Regional Resettlement Arrangements on 19 July 
2013 that would ensure that any person who arrived to Australia by boat would never 
be resettled in Australia. Instead Australia would rely on (and pay) Nauru and Papua 
New Guinea to discharge its obligations under international law. After a promise to 
‘stop the boats’ formed a central election promise of their campaign, the newly 
elected Government further lowered the standard with the launch of its ‘Operation 
Sovereign Boarders’, which was aimed at tackling Australia’s “national emergency”. 
In addition to confirming the former Government’s Regional Resettlement 
Arrangements, the Federal Government developed several more concerning policies, 
including a promise to tow back boats to Indonesian waters, an intention to remove 
appeal rights of unsuccessful applicants to the Refugee Review Tribunal and plans to 
reintroduce Temporary Protection Visas.   

Consecutive reports from UN agencies have expressed concerns with many aspects 
of Australia’s refugee policy, especially in relation to the inhumane conditions used in 
offshore processing centres used by Australia.  The new Federal Government has 
also adopted a dangerous new practice of restricting the free flow of information 
regarding asylum seekers secret from the Australian public, with the result that many 
human rights issues are unreported. Practices such as ‘enhanced screening’ indicate 
a clear discriminatory view towards Sri Lankans seeking asylum, and risk returning 
people to countries where they face real and immediate danger to their lives. The WA 
Government has also failed to ensure that migrant and asylum seeking children enjoy 
the right to education afforded to all other children in Western Australia.  

Given the abject failure of both sides of politics to protect the rights and ensure the 
safety of asylum seekers in Australia in 2013, it appears that the only hope for the 
protection of such rights rests on the High Court’s judicial review function to ensure 
Government policy is in accordance with the applicable minimum standards under 
international human rights laws.  

                                                      
405 Michael Pelly, ‘Hole In Coalition Refugee Policy’, The Australian (online), 23 August 2013, 
<http://www.theaustralian.com.au/business/legal-affairs/holes-in-coalition-refugee-policy/story-e6frg97x-1226702389379#>. 
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15.2 Minimum Standards  

International law:  

• Universal Declaration of Human Rights, Arts 2, 5, 8, 9 and 14 

• International Covenant on Civil and Political Rights, Arts 7, 9, 10 and 13 

• Convention Relating to the Status of Refugees, Part 2 

• Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, Art 3 

• Convention on the Rights of the Child, Arts 2, 3, 9, 20, 22, 27 and 37  

Domestic law:  

• Migration Act 1958 (Cth) 

15.3 Most recent concluding observations made in respect of Australia 

The Committee on the Rights of the Child in their 2012 Concluding Observations 
relevantly requested Australia to406:  

• take into account the Committee’s general comment No. 6 (2005) on the 
treatment of unaccompanied and separated children outside their country of 
origin.  

• reconsider its policy of detaining children who are asylum-seeking, refugees 
and/or irregular migrants; and, ensure that if immigration detention is 
imposed, it is subject to time limits and judicial review; 

• ensure that its migration and asylum legislation and procedures have the best 
interests of the child as the primary consideration in all immigration and 
asylum processes; and ensure that determinations of the best interests are 
consistently conducted by professionals who have been adequately trained 
on best-interests determination procedures; 

• expeditiously establish an independent guardianship/support institution for 
unaccompanied immigrant children; 

• adhere to its High Court ruling in Plaintiff M70/2011 v. Minister for Immigration 
and Citizenship, and, inter alia, ensure adequate legal protections for asylum 
seekers and conclusively abandon its attempted policy of so-called “offshore 
processing” of asylum claims and “refugee swaps”; and evaluate reports of 
hardship suffered by children returned to Afghanistan without a best interests 
determination; and 

• consider implementing the United Nations High Commission for Refugees 
Guidelines on International Protection No.8: Child Asylum Claims under 
articles 1(A)2 and 1(F) of the 1951 Convention and ratifying the 1967 Protocol 
relating to the Status of Refugees. 

                                                      
406 UN Committee on the Rights of the Child (CRC), Concluding Observations of the Committee on the Rights of the Child: 
Australia, 60th sess, 1725th mtg, UN Doc CRC/C/AUS/CO/4 (28 August 2012) [81]. 
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The Economic and Social Council in their 2009 Concluding Observations relevantly 
requested Australia to407:  

• implement without delay its new “seven values” in policy, and carry out the 
Australian Human Rights Commission's recommendations adopted in its 2008 
Immigration Detention Report, including the repeal of the mandatory 
immigration detention system and the closure of the Christmas Island 
detention Centre. 

The Committee Against Torture in their 2008 Concluding Observations relevantly 
requested Australia to408:  

• extend the right to rehabilitation services to all victims of torture, including 
those on bridging visas, and ensure that there is effective access to such 
services in all States and Territories. 

• ensure that education and training of all immigration officials and personnel, 
including health service providers, employed at immigration detention centres, 
are conducted on a regular basis. The State party should also regularly 
evaluate the training provided. 

15.4 Performance Card 

(a) Positive Developments since November 2012 

• Irregular Migration Research Program 

In June 2012 an expert panel was convened at the request of the former Prime 
Minister and Minister for Immigration and Citizenship, to provide a report on ‘the best 
way forward to prevent asylum seekers from risking their lives on dangerous boat 
journeys to Australia’ (Expert Panel).  The Panel was led by Air Chief Marshal Angus 
Houston (the former chief of Australia’s defence force).  The Report of the Expert 
Panel on Asylum Seekers, released in August 2012, found that the evidence on the 
drivers, determinants and impacts of irregular migration was incomplete in 
contemporary Australian research.  Irregular migration is defined in the report as 
‘unauthorised migration that takes place outside the norms and procedures 
established by States to manage the orderly flow of migrants into and out of their 
territories’. The Panel recommended that the lack of evidence should be addressed 
through a well-managed and adequately funded research program engaging 
government and non-government expertise.409  

In January 2013, the Minister for Immigration and Citizenship agreed to the 
development of a multi-layered, integrated approach to the development of the 
Irregular Migration Research Program.410  In June 2013, the first Occasional Papers 
were published, written by Dr Khalid Koser and Marie McAuliffe, reviewing 

                                                      
407 Committee on Economic Social and Cultural Rights, Consideration of reports submitted by States parties under article 16 and 
17 of the Covenant– Concluding Observations: Australia 42th sess (12 June 2009) UN Doc E/C.12/AUS/CO/4, [25]. 
408 Committee Against Torture, Consideration of reports submitted by States parties under article 19 of the Convention – 
Concluding Observations: Australia, 42th sess (15 May 2008) UN Doc CAT/C/AUS/CO/3, [22], [29]. 
409 Expert Panel on Asylum Seekers, ‘Report of the Expert Panel on Asylum Seekers’ (Report, Australian Government, August 
2012) 18 
<http://expertpanelonasylumseekers.dpmc.gov.au/sites/default/files/report/expert_panel_on_asylum_seekers_full_report.pdf>. 
410 Department of Immigration, Irregular Migration Research Program (22 November 2013), Australian Government 
<http://www.immi.gov.au/media/research/irregular-migration-research/>. 
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international research on irregular migration in order to identify specific research in 
the Australian context and recommend actions to address these gaps.411  

The establishment of this program represents a positive development in the 
discourse on Australia’s approach to asylum seekers, with the eventual goal of 
providing the Federal Government with reliable evidence on which to base future 
policy decisions.  If these findings can also achieve high circulation, it is hoped that 
they could help foster a more informed public discussion on irregular migration.  

(b) Requires Attention 

• Fluctuations in Refugee Intake 

Following once of the recommendations of the Expert Panel, Australia doubled the 
size of its Refugee Program during 2012-2013 from 6,000 to 12,000 refugees.  
Speaking at the end of the Annual Tripartite Consultations on Resettlement in 
Geneva, Refugee Council of Australia CEO Paul Power noted that the “decision left 
DIAC and UNHCR staff with the significant logistical challenge of doubling, at very 
short notice, their collective capacity to identify, interview and process the 
resettlement applications of refugees bound for Australia.”412  Australia was praised 
for achieving the target through “hard work and, at times, heroic efforts”. UNHCR 
staff were reported to have “continued to keep offices functioning in Syria as bombing 
continued nearby, ensuring that Australian officials based in Jordan could continue 
videoconference interviews with Iraqi refugees applying for resettlement.”413  

By the end of 2013, the humanitarian intake had been further increased to 20,000, 
bringing this amount closer in line with the Expert Panel’s recommendation of to 
increase the intake to 27,000 within 5 years.414  However, with the election of a new 
Federal Government in the 2013 election, official Federal Government policy now 
favours reducing the annual intake back down to 13,000.415   

These fluctuations in policy lead to increased uncertainty for those seeking 
humanitarian asylum and the reduction in intake puts Australia further out of step with 
the approach taken by other countries. In addition to these fluctuations, Australia 
remains to be:  

…the only country in the world to numerically link its system for granting 
asylum onshore and its scheme for resettling people from offshore under a 
single program. The effect of this link is that each time a person is granted 
refugee status within Australia (onshore), one place is subtracted from the 
offshore component. Other countries determine a particular number of 
refugees to be resettled each year, depending on global needs, and meet this 

                                                      
411 Dr Khalid Koser and Marie McAuliffe, ‘Establishing an Evidence-Base for Future Policy Development on Irregular Migration to 
Australia’ (Occasional Paper, Department of Immigration, June 2013)  <http://www.immi.gov.au/media/research/irregular-
migration-research/_doc/evidence-base-for-future-policy.docx>; Department of Immigration, Irregular Migration Research 
Program (22 November 2013), Australian Government <http://www.immi.gov.au/media/research/irregular-migration-research/>. 
412 Refugee Council of Australia, ‘Australia’s doubling of Refugee Program praised in global resettlement forum’ (Media Release, 
4 July 2013) <http://www.refugeecouncil.org.au/n/mr/130703_ATCR.pdf>. 
413 Ibid.  
414 Expert Panel on Asylum Seekers, ‘Report of the Expert Panel on Asylum Seekers’ (Report, Australian Government, August 
2012) 14 
<http://expertpanelonasylumseekers.dpmc.gov.au/sites/default/files/report/expert_panel_on_asylum_seekers_full_report.pdf>. 
415 See below, section 15.4(c)(i). 
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commitment regardless of how many people arrive in the country and seek 
asylum.416 

• Indefinite detention found to be ‘cruel, inhuman and degrading treatment’ 

Following complaints from 46 recognised refugees confined to detention in Australia 
in August 2011 and February 2012, the United Nations Human Rights Committee 
(UNHRC) found that Australia had violated international laws 143 times in their 
detention of these asylum seekers. The complaints were lodged under the “individual 
complaint” procedure established in the First Optional Protocol to the International 
Covenant on Civil and Political, which allows the UNHRC to investigate alleged 
breaches of an individual’s rights under the ICCPR.  The refugees, mainly Tamils 
from Sri Lanka, had all reached Australia by sea and were assessed to be genuine 
refugees under the Convention.  However, they were prevented from being released 
from detention because of an adverse security assessment by the Australian Security 
and Intelligence Organisation (ASIO).  

Under the Australian Security Intelligence Organisation Act 1979 (Cth) a person who 
is the subject of an adverse security assessment is ordinarily provided with a 
statement that sets out the information that ASIO has relied upon to make the 
determination.417 However, refugees in immigration detention who have received an 
adverse security assessment are not provided with this type of statement. This is 
because the requirement to do so under the ASIO Act does not extend to a person 
who is not an Australian citizen or a holder of a permanent visa or special purpose 
visa.418 As a result, persons to whom Australia owed protection obligations were left in 
indefinite detention without any ability to challenge the decision.  

The UNHRC, consisting of 18 independent human rights experts, made several 
critical findings of Australia’s detention polices419, including the overall observation 
that the detention of these individuals amounted to “cruel, inhuman and degrading 
treatment”.420 Cognisant of the current High Court authority that upheld the legality of 
indefinite detention421, the UNHRC was quick to reject Australia’s argument that the 
individuals had failed to exhaust all domestic remedies of review before bringing the 
complaint through the Individual Complaint process, a requirement under the Optional 
Protocol.422 The UNHRC also noted the impact of the recent decision in M47, where a 
successful challenge to the applicant’s detention did not result in a release from 
arbitrary detention, but rather continued detention whilst the original decision was 
made again, according to law.423  

In considering the issues before the Committee, the UNHRC found Australian had 
failed to comply with its obligations under the following articles of the ICCPR: 
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(i) Arbitrary Detention (article 9) 

In line with previous findings by UN bodies424, the UNHRC confirmed that 
Australia’s policy of indefinite detention of refugees, who despite being found to 
be owed protection obligations were denied release because of adverse 
security assessments, was a breach of the protection against arbitrary detention 
under Article 9 of the ICCPR. Whilst the UNHRC accepted that a person may 
be ‘detained for a brief initial period in order to document their entry, record their 
claims, and determine their identity if it is in doubt’, it warned that ‘to detain 
them further while their claims are being resolved would be arbitrary absent 
particular reasons specific to the individual, such as an individualized likelihood 
of absconding, danger of crimes against others, or risk of acts against national 
security.’425  

The UNHRC found that for five of the individuals, the Federal Government had 
further violated Article 9(2), which requires detainees to be informed of the 
reasons for their detention.  The UNHRC noted that the’ vague and too general 
justification’ provided by the Federal Government when these five individuals 
were rescued at sea by the Customs vessel Oceanic Viking did not meet the 
substantive threshold that required ‘enough factual specifics to indicate the 
substance of the complaint’.426  

Adding to the doubts surrounding the ability of Australian Courts to protect 
these vulnerable people, the UNHRC found that Article 9(4) of the ICCPR – 
which requires a right for a detained person to be able to challenge the legality 
of their detention – was also breached.  The UNHRC noted that the judicial 
review avenues available to the individuals involved a procedural inquiry into 
whether Australian domestic law had been followed.  In finding a breach, the 
UNHRC confirmed that the right to challenge enshrined in Article 9(4) of the 
ICCPR means the right to a substantive challenge of the legality of detention, in 
line with Article 9(1), not the compliance with domestic legislation.427  

(ii) Cruel, inhuman or degrading treatment or punishment (Article 7) 

Despite failing to find specific instances where the individuals had been 
personally subjected to ‘cruel, inhuman or degrading treatment or punishment’, 
the UNHRC found that “the combination of the arbitrary character of the 
[individuals’] detention, its protracted and/or indefinite duration, the refusal to 
provide information and procedural rights to the [individuals] and the difficult 
conditions of detention are cumulatively inflicting serious psychological harm 
upon them, and constitute treatment contrary to article 7 of the Covenant.”428  
The Federal Government attempted to argue that onsite services were in place 
to humanly treat the individuals, including healthcare services to “a standard 
generally comparable to the health care available to the Australian community”, 
however the Committee warned that this could not take away from the 
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overwhelming medical reports that confirmed the existence of poor mental 
health in the detained individuals.429  

Pursuant to its obligations under Article 2 and 3(a), the UNHRC called on 
Australia to provide the individuals with an “effective remedy, including release 
under individually appropriate conditions, rehabilitation and appropriate 
compensation.”430 The UNHRC also ordered Australia to review its migration 
legislation to ensure its conformity with Articles 7, 9(1), 9(2) and 9(3)431 and to 
report back to the Committee within 180 days with information about the 
measures taken to address these concerns, as well as to disseminate such a 
report within Australia.432  

• Restrictions on the right to work under Bridging Visas 

In early 2012 the Federal Government actively pursued exploring alternatives to 
closed detention, including community detention and bridging visas. According to the 
Australian Human Rights Commission (AHRC), the use of bridging visas offers many 
positive outcomes when compared to detention, including “lesser impacts on physical 
and mental health, lower costs, fewer compensation claims for wrongful detention, 
faster and easier immigration processing, high rates of compliance with immigration 
processes, an easier transition to life as an Australian resident when people are found 
to be refugees and increased willingness to return when people are found not to be 
owed protection.”433 As at 2 September 2013, approximately 21,000 asylum seekers 
are estimated to be on Bridging Visas and released within Australian communities.434   

However, in August 2012 the then Minister for Immigration and Citizenship 
announced a change in policy for asylum seekers who arrived by boat after 13 August 
2012 and who were released into the community on a bridging visa. The policy shift 
prohibited asylum seekers from engaging in any kind of paid employment, instead 
forcing them to rely on limited assistance programs through the Government or NGO 
sector. The restrictions also limited the circumstances in which asylum seekers could 
engage in volunteer work.  While the Government initially suggested that the denial of 
work rights was an application of the ‘no advantage’ principle recommended by the 
Expert Panel on Asylum Seekers435, the Minister for Immigration and Citizenship later 
confirmed that he policy was directed more at the perception that the surge in 
refugees from Sri Lanka represented ‘economic’ migrants rather than humanitarian 
refugees.436 

The change in policy sparked outrage from Australia’s refugee advocacy services, 
prompting a group of concerned not -for -profit organisations, individuals, businesses 
and community groups to establish the “Right to Work” coalition.  In their policy 
statement, the Asylum Seeker Resource Centre (ASRC) highlights the fact that 
90.8% of asylum seekers who arrive by boat are found to be genuine refugees and 
are granted protection visas; a clear indication that a vast majority of refugees are not 
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economic migrants.437 Whilst highlighting that the right to work is enshrined in several 
UN treaties,438 the ASRC also notes the importance of affording asylum seekers with 
opportunities to engage with the Australian community and grow personally through 
employment opportunities.439   

• Restrictions on resettlement services 

As part of its announced Economic Statement in 2013, the then Federal Government 
slashed $28.4 million to the Humanitarian Settlement Services (HSS), a program 
aimed at providing support services to asylum seekers who were granted protection 
visas. 440 The HSS was designed to help newly arriving refugees settle into the 
community, build their independence and rebuild their lives in Australia. 

Effective 30 August 2013, Unauthorised Maritime Arrivals who lived in the community 
on Bridging visas E or who resided in Community Detention  would no longer be 
entitled to receive support under the HSS.  Whilst the program continued for people 
who were granted a Protection visa in a Immigration Detention Facility or Centre 
would remain eligible, many refugees who entered the community for the first time 
were left with limited support services, having to rely on not-for-profit organisations.   

• Improvements to the mechanism for independent review of Adverse Security 
Assessments 

Following growing concerns over ASIO’s input in assessing refugee applications, in 
October 2012 the Federal Government announced an independent review process 
for refugees who have been refused a permanent visa as a result of an adverse 
security assessment by ASIO. This process was desperately needed to help ensure 
minimum standards, such as the prohibition on arbitrary detention, were met for 
asylum seekers in Australia. The previous system:  

• precluded asylum seekers from applying for a review of an ASIO 
assessment to the Security Appeals Division of the Administrative 
Appeals Tribunal; and 

• rendered any judicial review of an ASIO decision impractical, with the 
High Court in M47/2012 confirming ASIO’s ability to withhold from an 
applicant and the court the information on which it had relied in 
making the assessment.441  

The Government appointed the Hon. Margaret Stone (a former Federal Court judge) 
as the Independent Reviewer for Adverse Security Assessments (Reviewer). The 
Reviewer examines all material relied upon by ASIO in making the security 
assessment, as well as other relevant material, and forms an opinion on whether the 
assessment is an appropriate outcome. The Reviewer provides her 
recommendations to the Director-General of Security, however this recommendation 
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is non-binding and the Director-General has discretion to take action if he agrees with 
the Reviewer’s opinion.442 

Despite the initial promise, concerns have been raised about several troubling 
aspects of the system’s implementation. The AHRC has identified two specific areas 
of concern:  

• Transparency – Whilst the applicant is provided with an unclassified 
summary of reasons for the decision, full disclosure is not required of ASIC 
and it is unclear whether the reasons alone will set out details about the 
information that ASIO relied upon to make the adverse assessment.  The 
AHRC has raised concern over procedural fairness, and queried whether this 
process complies with Art.9(2) of the ICCPR, which requires a person who is 
arrested to be provided with reasons for their arrest;443 

• Force – The Commission notes that a non-statutory review mechanism with 
non-binding recommendations does not adequately reflect the gravity of the 
consequences of an adverse security assessment. The Commission supports 
the recommendation of the Senate Standing Committee on Legal and 
Constitutional Affairs that the Federal Government should enshrine stand-
alone legislation for the role, responsibly and functions of the Independent 
Review.444 

Further, the ability for the Independent Reviewer to remain truly independent is 
complicated by the structure adopted, which establishes the position of Independent 
Reviewer under the Commonwealth Attorney General’s Office, therefore creating a 
system where one department of the executive is charged with the responsibility of 
reviewing another department’s actions.  

• Continued Third Country Processing  

Following the Federal Government’s reinstatement of regional processing in 2012, the 
numbers of asylum seekers transferred to Nauru and Manus Island increased 
throughout 2013.  As at 5 September, there were 1,254 asylum seekers transferred 
onto these islands, 445 including at least 44 children on Nauru.446 Whilst the Federal 
Government’s attempt to use third countries to process asylum seekers may have 
helped in controlling electorate concerns regarding increased migration, the 
international community has consistently raised concerns that the practice is cruel, 
inhumane and contrary to international law. 

Whilst international law does not prohibit third country processing, it has been 
observed that Australia cannot “avoid its own international law obligations by 
transferring asylum seekers to that third country.”447 One mechanism by which 
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Australia may remain responsible for asylum seekers transferred to a third country for 
processing would be if it could be shown that Australia continues to have ‘effective 
control’ over the asylum seekers when they reach a third country.448 Aspects of the 
current system indicate the validity of such an argument, including: “Australia's 
significant involvement in arrangements relating to the detention, upkeep and 
provision of services to transferred asylum seekers; and the fact that a joint 
committee has been established to oversee arrangements in Nauru and PNG, the 
collaborative role of which is clearly set out in memorandums of understanding.” 449  

Even where it cannot be shown that Australia retains ‘effective control’, Australia may 
still be liable for “extra-territorial violations of the ICCPR if its actions expose a person 
to a ‘real risk’ that his or her rights will be violated, and this risk could reasonably have 
been anticipated by the State.”450  After examining the proposed legislation to 
implement regional processing in June 2013, the Parliamentary Joint Committee on 
Human Rights concluded that ‘the measures as currently implemented carry a 
significant risk of being incompatible with a range of human rights’.451  

The Australian Human Rights Commission has set out its concerns regarding 
Australian’s Regional Processing policy in two 2013 publications. 452 Particularly 
noteworthy concerns include: 

(i) Conditions of Detention - The UNHCR visited Manus Island, Papua New 
Guinea on 11 – 13 June 2013.  One of the core terms of reference for visit 
was assessing the reception conditions at the Regional Processing Centre, 
located at Lombrum Naval Base.  Whilst the UNHCR noted certain areas of 
improvement from their previous visit,453 they noted that “conditions remain 
below international standards for the reception and treatment of asylum 
seekers.”454  The conditions for single adult males were considered to be the 
harshest, with temporary tents in close proximity used to provide permanent 
accommodation.  Over-heating, unhygienic food serving, unhygienic ablution 
blocks, limited cooling operations and the close proximity of different ethnic 
groups were all issues over which the UNHCR expressed concern.455  The 
UNHCR also highlighted areas of concern in the Family Compounds, 
including the housing of females and children in close proximity to large 
populations of single males.456 Ultimately, the UNHCR concluded that:  

The remoteness of the location, the nature of the facility (on a naval base) 
and the difficult living conditions appear to contribute to the all-pervasive 
sense of frustration and despondency which, if left unresolved for a  
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protracted period, is likely to lead to increased levels of psycho-social and 
physical harm of those affected.457 

Similar concerns over the conditions of detention were reached by the 
UNHCR in December 2012 in relation to the Nauruan Regional Processing 
Centre.458 Desperation reached its peak at the Nauruan Centre on 19 July 
2013, when a riot involving nearly all of the 540 resident asylum seekers 
resulted in the burning and destruction of 80% of the buildings in the 
Centre.459 Officials involved in the running of the Centre later commented 
that the riot was an “inevitable outcome from a cruel and degrading policy" of 
offshore processing.460 

Whilst the Federal Government is currently planning construction of a more 
permanent facility on Manus Island, it is disappointing that the necessary 
planning and preliminary steps were taken prior to the implementation of the 
regional processing policy.  The political imperative to provide the Australian 
public with a quick fix to the complex challenges of increasing migration 
appears to have come at a high price to those who have been enduring, and 
will continue to endure, sub-standard conditions until the new facility can be 
completed.461 The new facility will accommodate 600 people at a cost of 
$171.69 million.462  

(ii) Capacity of third countries - In addition to the inadequacies of the 
detention facilities, grave concerns have been raised over the legal and 
administrative systems operating in the Regional Processing Countries to 
process transferred asylum seekers’ applications. Nauru officially signed 
onto the Refugee Convention on 28 June 2011.  In their visit in 2012, the 
UNHCR noted that the multiple human rights safeguards contained in the 
international treaties that Nauru had signed up to had not been incorporated 
into legislation.463  They also noted that whilst legal frameworks could be 
adopted, there was a general capability gap on the ground in PNG, with no 
experienced refugee status determination decision makers or independent 
reviewers, as envisaged by such legislation.464  As of September 2013, no 
refugee status determinations had been made in Nauru.465 

Whilst Papua New Guinea’s ratification of the Refugee Convention came 
much earlier than Nauru’s in July 1986, PNG only withdrew their reservations 
in relation to seven articles of the Convention on 20 August 2013, and this 
withdrawal only applies to refugees transferred by Australia.466  The UNHCR 
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observed that several aspects of amending legislation to PNG’s refugee 
status determination (RSD) procedures were inconsistent with PNG’s 
commitments under the Refugee Convention, including a misapplication of 
two Convention articles and a failure to provide for independent merits 
review at first instance decisions.467 The UNHCR has also raised concerns 
over the potential impact of domestic PNG laws on successful RSD 
decisions, for example the criminalisation of homosexual activity and its 
impact on LGBTI asylum seekers.468 The Federal Government has confirmed 
that LGBTI asylum seekers arriving after 19 July 2013 would not be exempt 
from transfer to PNG.469 

As noted by one commentator, the former Federal Government could have 
maintained some semblance of dignity by insisting, as it did with Malaysia, 
that refugees could not be sent to countries that did not respect international 
conventions on human rights.”470  However, the relevant Migration Act 
amendments were instead drafted to allow the determination of a third 
country destination based on a national interest, and not an assessment of 
that country’s protection of human rights.   

(iii) Other concerns 

Numerous other concerns have been raised over the regional processing 
centres, including that: 

• the third country processing arrangements may not protect asylum 
seekers from being removed to a country where they face a real risk 
of significant harm;471 

• current policy and practice of detaining all asylum-seekers at the 
closed facility, on a mandatory and indefinite basis without an 
assessment as to the necessity and proportionality of the purpose of 
such detention in the individual case, and without being brought 
promptly before a judicial or other independent authority, amounts to 
arbitrary detention that is inconsistent with international human rights 
law;472 and 

• ‘hot, remote locations’ are not appropriate places of detention for 
children, with limited access to healthcare and education being a clear 
breach of Australia’s obligations under the Child Rights Convention to 
afford children special protection and ensure that detention is only 
used as a last resort for the shortest appropriate period of time.473 

• Enhanced Screening  

The Government’s “Enhanced Screening” procedures implemented in October 2012 
have continued throughout the past year, with domestic and international concern for 
the system increasing through this time. The procedure effectively takes all 
unauthorised maritime arrivals from Sri Lanka through a unique screening procedure 

                                                      
467 UN Refugee Agency, above n 454, 6. 
468 Australian Human Rights Commission, above n 434, 16. 
469 Ibid. 
470 Michael Pelly, above n 405.  
471 Australian Human Rights Commission, above n 434, 15. 
472 UN Refugee Agency, above n 454, 12. 
473 Australian Human Rights Commission, above n 434, 17. 



 

Page | 142 
 

which in effect sidesteps the usual process and protections for determining asylum 
claims in favour of a simplified, and disturbingly brief, assessment process.  Arrivals 
are interviewed individually by immigration department officers as soon as possible 
after their detention.  If, during this interview, the arrival fails to raise issues which 
engage Australia’s non-refoulement obligations474, they are screened out of the 
asylum seeking process and returned to Sri Lanka as quickly as possible. 

There are several aspects of this policy that have led UNHCR Regional Head 
(Australia, New Zealand, Papua New Guinea and the Pacific) Richard Towle to label 
it as “unfair and unreliable.”475 Other commentators have noted the high risk of 
refoulement as a result of this policy, in contravention with Australia’s international 
obligations.476 In particular, concerns have been raised over: 

(i) Political pressure: Since the screening process is carried out internally by 
departmental officers, the process is inherently open to political manipulation 
to ensure it achieves certain outcomes.  The extent of political pressure 
applied to this process was exposed in June 2013 when the former 
Operations Manager of the Nauru Detention Centre, Greg Lake, told the 
press that the political expectation on the department was to screen out 400 
claims per week. 477  The new Federal Government has increased the 
political pressure with the new Minister for Immigration implying that the 
screen-out rates were too low under the former Federal Government.478  

(ii) Nature of review: Whilst the review is intended to be a preliminary 
assessment as to whether Australia’s non-refoulement obligations are 
engaged, in practice the interviewing officer has the difficult task of finding a 
balance between asking too much and asking too little during the interview – 
and any miscalculation can have life-altering effects.  On one hand, the 
officer should not make substantive assessments on whether the claim for 
asylum is made out on the evidence / materials presented, as the necessary 
safeguards under the usual process are not present.479  As one commentator 
has observed, “it is hard to understand why the interview script provides for 
further probing of initial claims of harm if the screening process is not 
intended to determine the validity of an asylum seeker’s claim.”  At the same 
time, the officer must ask a sufficient number of probing questions to ensure 
that all relevant protection claims are raised.  In some instances, ‘screening 
out’ has been achieved after asking only one question – “Why did you come 
to Australia?”480 As Daniel Webb from the Human Rights Law Centre 
observes:  
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International law prohibits Australia from sending people to places 
where they are at risk of human rights violations. A fair assessment 
process is a reasonable and necessary safeguard to ensure these 
international law obligations are met.481  

(iii) Limited legal rights: Interviewees in the ‘enhanced screening’ process are 
not informed of their right to seek asylum, nor are they provided with a legal 
advisor.482  Whilst they may have access to ‘reasonable facilities’ to contact a 
legal advisor, this is not communicated to interviewees and will only be 
granted where a specific request is made.483  The Department’s definition of 
‘reasonable facilities’ has been reported to simply be a telephone 
directory.484 Where lawyers are able to make contact with detainees, 
meetings are conducted in common rooms, with no privacy between 
interviewees and Serco guards, or other detainees.  Lawyers are not allowed 
to bring in their mobile phones to the facilities, and there is no access to 
phones during interviews, so access to interpreters is severely limited.  This 
has led to many interviews being conducted over the phone (when an 
interpreter can be sourced), however the limited access given to detainees to 
phone time means that thorough interviews are difficult to conduct without 
being cut short.  Persons ‘screened out’ are not given a written record of the 
reasons for the decision, nor do they have access to any independent review 
of such decisions.485 Finally, whilst the Department is required to notify 
migration agents when detainees have been moved, delays of up to 2 
months result in dangerous delays in the free flow of information between 
asylum seekers and their legal advisors.  

(iv) Unaccompanied minors: The shortcomings identified in (ii) and (iii) above 
are particularly alarming in situations where ‘enhanced screening’ is applied 
to unaccompanied minors.  In some circumstances, children are interviewed 
without any support person present and there have been instances where 
such children have been returned to Sri Lanka alone after being ‘screened 
out’.486  The system falls grossly short of Australia’s obligation to afford 
asylum seeking children with ‘special protections’ under Article 20 of the 
CRC.  

(v) Return to Sri Lanka: Finally, the Enhanced Screening policy appears to 
have been formulated with reckless disregard for the international concern 
for the Sri Lankan Government’s treatment of Tamils during the 2009 Civil 
War and continuing to this day.  The UN Secretary General’s Panel of 
Experts on Accountability in Sri Lanka found allegations of war crimes and 
crimes against humanity committed by the Sri Lankan Government to be 
‘credible’ in their report of 12 April 2011.487  UK courts took the growing 
evidence of dangers faced by people returning to Sri Lanka after failed 
asylum attempts seriously when in February 2013 they suspended forced 
returns until their immigration tribunal could finish updating their country 
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information.488  Reports have confirmed that Tamils have been imprisoned 
and abused after they were returned from Australia having being ‘screened 
out’.489  

(c) Negative Developments since November 2012 

• No Advantage Test 

On 21 November 2012, the former Federal Government officially adopted the ‘no 
advantage’ principle contained in the first recommendation of the Expert Panel on 
Asylum Seekers into Australian immigration policy, ensuring that asylum seekers 
arriving after 13 August 2012, were to be given no advantage over those who waited 
for a humanitarian visa in a refugee camp.490  Deficiencies in the policy were soon 
revealed when the practical effects were explored – how long would it normally take 
to be resettled through a humanitarian visa?  How can this apply to all asylum 
seekers, across the board, when each individual’s wait time may be unique to their 
circumstances?  Eight months after the policy was introduced the Immigration 
Minister admitted that the policy needed further explaining.491  The UNHCR has 
continuously expressed concerns over the principle, warning in November 2012 that 
the “practical application of the ‘no advantage’ test cannot comfortably be aligned 
with Australia’s obligations under the Refugee Convention nor does it match the 
realities for refugees in other parts of the world”,492 and in December 2012 that it 
could “amount to a penalty in violation of Article 31 of the 1951 Refugee 
Convention”.493  Pursuant to the ‘no advantage’ principle the Government previously 
restricted genuine refugees to ‘Bridging Visas’ until such undetermined time that they 
can be settled properly.   

• Regional Settlement Agreements 

Described by Greens Leader Christine Milne as a day of refugee shame494, on July 
19 2013, the Prime Minister announced dramatic changes to the treatment of 
genuine refugees under Australian law.  It was announced that “from now on any 
asylum seeker who arrives in Australia by boat will have no chance of being settled in 
Australia as refugees.”495 In a dramatic reversal of policy, the former Federal 
Government reached an agreement with Papua New Guinea whereby all asylum 
seekers transferred to PNG for processing that were ultimately found to be genuine 
refugees would be resettled within PNG and other Pacific Nations.  Australia would 
no longer accept the resettlement of ‘boat people’. Unlike the Malaysia solution, 
which was overturned by the High Court, PNG is a signatory to the UN Refugee 
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Convention, and crucially there was to be no limit on the number of asylum seekers 
who would be sent there.496   

The reaction from academics497 and refugee rights associations498 was resoundingly 
negative. After reviewing the arrangements put in place with PNG, the UNHCR 
expressed several concerns with the resettlement process, concluding that ‘[t]he 
focus must remain on finding ways that complement – rather than undermine – 
national asylum systems built on the fundamental principles of the 1951 Refugee 
Convention.’499 At the least, the UNCHR noted that Australia maintains a shared 
responsibility with PNG to ensure appropriate legal standards.500 Some of the specific 
concerns included: 

(i) Protections available in PNG: Serious concerns have been raised 
regarding the safety of any potential refugees resettled permanently in PNG.  
The Federal Government’s own advice to Australian travellers is to ‘exercise 
a high degree of caution’ in PNG because of ‘high levels of serious crime’, 
increased reports of sexual assaults, violent incidents and ethnic / clan 
tensions.501 As the UNHCR noted, from their first-hand experience in 
supporting Melanesian and non-Melanesian refugees for nearly 30 years, “it 
is clear that sustainable integration of non-Melanesian refugees in the socio-
economic and cultural life of PNG will raise formidable challenges and 
protection questions.”502 There is a clear danger for homosexual asylum 
seekers, since PNG law criminalises male same-sex sexual activity. An 
Amnesty International spokesman described the troubling position this 
creates for homosexual asylum seekers whereby “[e]ither they ‘come out’ to 
make their refugee claim and risk punishment or they remain silent and are 
returned to their country of origin where they face persecution.”503 

(ii) Compliance with International Law Obligations: At the same time as the 
former Prime Minister’s announcement regarding the PNG Solution, the 
Attorney General stated that “[t]his arrangement will be in entirely in 
accordance with Australia's international and domestic law obligations.”  
Many commentators have doubted the accuracy of this statement – as one 
example PolitiFact Australia, an independent organisation set up to check 
the truthfulness of politicians claims, concluded that this statement was 
‘mostly false’.504 The Refugee Convention is breached, it argues, because 
Article 33 prohibits refoulement to a place of danger, and for the reasons 
outlined above (i), amongst other reasons505, PNG is a dangerous place to 
settle. Australia also has non-refoulement obligations under CAT to not 
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return people to “countries where there is a substantial risk that they will face 
torture, inhumane or degrading treatment” and it is difficult to see how these 
obligations are being complied with when PNG is not a signatory to CAT.506 
Article 3.1 of CRC, which requires the best interests of the child to be taken 
into account in all actions concerning children, is breached since the policy 
facilitates unaccompanied minors being transferred and incarcerated in PNG, 
even in circumstances where they have family in Australia. Other breaches 
have been suggested in the way boat arrivals are treated differently to other 
non-visa holding arrivals and for the mandatory indefinite detention that the 
arrangement authorises.507  

(iii) PNG Capacity: As noted above,508 serious concerns have been raised over 
the capacity to adequately house the asylum seekers in humane and 
appropriate conditions, as well as the capacity to process applications in a 
fair and reasonable manner with adequate oversight and expertise.  

In a rare challenge to the offshore processing of refugees, a High Court action has 
been lodged and is currently making its way through the court process. In Plaintiff 
S156/2013 v The Minister for Immigration and Border Protection and Anor509, an 
action was brought on behalf of an Iranian asylum seeker held on Manus Island 
RPC.  It is reported that the case will rely on two grounds to challenge the 
constitutionality of regional processing arrangements, including whether the Federal 
Government had the relevant power under s.51(xix) to underpin the process of 
removing all asylum seekers to regional countries, as well as whether the 
arrangements breach Australia’s international obligations.510 Under Australia’s judicial 
system, the application will have to be granted ‘special leave’ to be heard by a full 
bench of the High Court, with a decision not expected until 2014.  

• Operation Sovereign Borders 

Forming one of the Federal Government’s core platforms for the 2013 Federal 
Election, “Operation Sovereign Boarders” (OSB) was released in July 2013. 
Operation Sovereign Boarders promised a military-led response to Australia’s 
“national emergency” in combating people smuggling and border protection.  The 
Federal Government appointed Deputy Chief of Army, Major General Angus 
Campbell, as a 3-star commander of the operation and instructed him to report 
directly to the incoming Immigration Minister.511 The elaborate plan promises to bring 
together a Joint Agency Taskforce comprising16 Government departments involved 
in border protection, with responsibilities divided between four Task Groups to tackle 
“Disruption and Deterrence”, “Detection, Interception and Transfer”, “Offshore 
Detention and Assessment” and “Return, Remove, Resettle”.   

OSB was heavily criticised by refugee rights organisations, with the CEO of the 
Refugee Council of Australia, Paul Power, describing it as “another deterrence policy 
that punches vulnerable people and presents Australia to the world as a self-
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absorbed nation, ignorant of the challenges faced by its neighbours.” 512 Whilst the 
long term consequences of OSB will play out over the following months and years, 
initial critics have expressed concerns over the following policies / intentions:  

(i) Stopping the boats: A reoccurring phrase used by the Federal Government 
throughout the election campaign was a promise to “stop the boats”, projecting 
the image that Australia was becoming flooded with a national emergency with 
which it was unable to cope.  As substance was added to the rhetoric, 
concerns elevated to near national embarrassment, with the Federal 
Government announcing a plan to buy unseaworthy boats from local 
Indonesian fisherman in an effort to stop them from being used in the 
proliferation of people smuggling.513 The Immigration Minister at the time 
pointed to the absurdity of this policy when he observed that there were “three 
quarters of a million boats [in the region] and they reckon they know which will 
be used for people smuggling and they will have a boat buyback scheme."514  

Attracting similar controversy was the Federal Government’s announcement 
that it would turn back or tow back515 boats to Indonesia where it was safe to 
do so.516 The policy raised concerns over Australia’s compliance with 
international law, specifically the UN Convention on Refugees (since people 
could be turned back to countries which do not offer effective refugee 
protection)517 and the International Convention for the Safety of Life at Sea 
(since it is illegal to turn back a boat which is unseaworthy and on which the 
lives of passengers are in danger or at risk – and many of the vessels used 
are not seaworthy in the first place).518 It also placed strain on the relationship 
between the Indonesian and Australian Governments, with one commentator 
noting that “all public utterances of Indonesian officials since the 2003 incident 
(and there have been many) have only served to confirm that Indonesia will 
not tolerate reinstitution by Australia of a tow back strategy.”519  

Finally, the Federal Governments’ preference to reduce the humanitarian 
intake from 20,000 to 13,000 has been criticised as misguided, since “the 
government [was well] advised to significantly increase the numbers in the 
humanitarian program and direct many of those extra places to resettlement 
of refugees in Malaysia and Indonesia.”520 
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(ii) Removal of the Refugee Review Tribunal: Faced with a backlog of nearly 
30,000 protection applications to process, the Federal Government was keen 
to begin with a rapid audit of the refugee assessment process.521 Central to 
this audit was an intention to remove the opportunity for applicants to have 
their initial decisions reviewed by the Refugee Review Tribunal (RRT), and 
also the ability to have decisions judicially review in the Federal Court.  
Drawing the opposite conclusion to refugee advocates, Immigration Minister 
Scott Morison saw the 80% overturn rate of decisions that ‘no protection 
obligations were owed’ as evidence of a flawed system.522  Mr Morison has 
instead advocated for a system whereby the original decision of a department 
officer would be reviewed by another departmental officer, after which 
unsuccessful applicants will be removed from Australia.  

Experts have warned that the removal of an independent review mechanism 
would breach the Australian Constitution, since such Government decisions 
would effectively be immune from any meaningful review process. This would 
amount to a breach of “the basis of good Government and the accountability 
of Federal decision makers for the decisions they make”.523  When the 
Federal Government under John Howard made a similar attempt in 2003, the 
then Chief Justice Gleeson remarked emphatically that “it is beyond the 
capacity of the parliament to confer upon an administrative tribunal the power 
to make an authoritative and conclusive decision as to the limits of its own 
jurisdiction, because that would involve an exercise of judicial power."524 

Practically speaking, many doubt the ability of the Government to craft a 
strong enough ‘privative clause’ to preclude the High Court from intervening525 
– with the undesirable and inefficient result that " each and every appeal has 
one place and one place only to go to, and that becomes the High Court."526   

In addition to these legal hurdles, the removal of an adequate review process 
increases the chances of a genuine asylum seeker being returned to their 
country of origin, where their risk of persecution becomes a reality.  As 
observed by one commentator:  

There is an ongoing debate about whether initial decisions are too 
harsh, or the tribunal is too soft. However, there can be no doubt 
that many, if not the majority, of the decisions overturned will have 
been wrongly decided at first instance. The negative side is that 
more genuine refugees will have their claims rejected, and will be 
returned to a country where their lives are in danger.527 
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(iii) Temporary Protection Visas: In a return to Howard era immigration policies, 
the Federal Government promised that they would “deny permanent residency 
through a robust new assessment regime and the reintroduction of temporary 
protection visas.”528 Temporary Protection Visas are issued to those who 
successful prove that they are owed protection obligations by Australia. These 
visas allow such refugees to live in Australia for three years before having to 
re-prove that they continue to face the risk of persecution if they are returned 
back home.  Whilst TPV holders are given the right to work, they are not 
allowed to leave the country during the three year term, nor are they able to 
sponsor their family to join them.  As seen in the Howard era, this encourages 
family members of TPV holders to attempt to reunite family through 
subsequent boat trips and people smuggling.529 Additionally, research had 
shown that people on TPVs exhibited increased anxiety, depression and 
overall distress as they lived a three year period of legal limbo in isolation, as 
well as exacerbating post-traumatic stress disorders.530  The introduction of 
TPVs was described as “an announcement to show that they can be mean 
just for the hell of it” by the then Immigration Minister, noting that the Regional 
Settlement Arrangements in place meant visa classes were irrelevant as all 
people would be settled offshore in Nauru or Papua New Guinea.531  

(iv) Reduced funding for advice: In further attempts to constrain applicants’ 
access to legal rights, the Federal Government announced that it would stop 
funding immigration advice for asylum seekers.  Asylum seekers would be 
provided with an explanation “in multiple languages [as to ] how the process 
works, they'll have interpreters to answer any questions about how the system 
works but there won't be taxpayer-funded assistance for people to prepare 
claims or to make appearance[s].”532 In the Federal Government’s view, the 
policy would not stop people from accessing help, as they could still fund it 
privately or have it provided to them free of change by community and 
advocacy groups.  The ability of an asylum seeker to exercise their rights and 
access private resources has been described as “outrageous” and 
“discriminatory”, with a person without representation going to the RRT “likely 
to end up in an unfair result” where they don't know what is going on, they 
can’t speak the language and they don't have professional help.533 Refugee 
advocate Julian Burnside QC noted that "[t]he result of that will be that a 
number of people who are genuine refugees will be returned to face 
persecution because they haven't had a fair go in our assessment system."534 

(v) Restricting information: Finally, the Federal Government announced its 
intention to no longer release the numbers of boat arrivals, as this information 
is considered “an operational decision, as part of Operation Sovereign 
Borders, for the three-star military officer”.535 In subsequent press 
conferences, this new discretion has served as a powerful muzzle on what the 
public has been privy to, including whether any boats have been towed back 
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or what incidents have taken place inside the offshore processing centres.536 
This policy represents a dangerous avenue for the Government to censor the 
information provided to the Australian public, with one commentator noting 
that “[t]he role of the media and concerned voices in parliament will be crucial 
to keeping the asylum seeker policy in the public eye where it can remain part 
of democratic deliberation.”537  

• Children and education 

Whilst it is Federal policies that primarily shape and impact upon the rights of asylum 
seekers and refugees, it was concerning to see the WA Government introduce a 
policy that is detrimental to the rights of skilled migrants.  On 14 August 2013, the 
Western Australian Premier announced a new policy to charge the families on 457 
visas $4,000 per year for each child enrolled in a public school in Western 
Australia.538 In response to the public backlash, the Premier later announced that the 
policy would be delayed until 2015, and that the $4,000 levy would only apply to the 
first child, with subsequent children being assessed at $2,000 each.539 The policy 
appears to be a breach of both Article 26 of the UDHR and Article 28 of CRC, which 
require free primary education for all children. It also places considerable stress on 
457 visa families, which the WA Government relies on to fill its skilled jobs shortage.  

In July 2013, the Memorandum of Understanding between the state of Western 
Australia and the Federal Government for the funding of asylum seeking children to 
attend public schools lapsed, and the WA Government has refused to step in to 
guarantee the places of these children.540  The situation lead to children living in the 
community on bridging visas having to rely on private schools or catholic schools 
whilst the various levels of Government worked out their funding differences. WA is 
the only State in the country denying asylum seeker children access to public 
schools.541 

Case Study - uncertainty regarding bridging visas 

B is a 22 year old Afghan Hazara.  He fled persecution by the Taliban and made his way by 
boat to Australia via Indonesia.  He arrived at Christmas Island in April 2013 and was 
transferred to Curtin Immigration Detention Centre shortly after. He speaks very good 
English and provided the Department with a copy of his passport, national ID card, bank 
card, UNHCR registration card and documents that support his claim to be in need of 
protection.  

In early August 2013, B was transferred to Yongah Hill Immigration Detention Centre. There 
were very few Hazaras there and he was separated from the others who had been on his 
boat. He didn’t know why. He found it hard to sleep and his hair started falling out. 

The Department informed B that he would not be provided with legal assistance and that if 
he obtained his own lawyer, he would have to pay the Department’s costs in facilitating 
access to that lawyer. 
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539 Colin Barnett, ‘457 Visa Holders To Pay School Fees From 2015’, (Media Release, 17 September 2013) 
<http://www.mediastatements.wa.gov.au/pages/StatementDetails.aspx?listName=StatementsBarnett&StatId=7748>. 
540 Aleisha Orr and Jillian McHugh, ‘Government Stalemate Forces Asylum Seekers Into Private School’, WA Today (online), 31 
July 2013 <http://www.watoday.com.au/wa-news/government-stalemate-forces-asylum-seekers-into-private-school-20130730-
2qx0y.html#ixzz2mKTtMbXP>. 
541 Humanitarian Research Partners, ‘Petition: Allow Asylum Seeker Kids To Attend Public Schools In WA’, (Media Release, 13 
November 2013) <http://www.humanitarianresearchpartners.org/1/post/2013/11/asylum-seeker-school-wa.html>. 
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In September 2013, B was told that he had been cleared for a bridging visa but the 
Department was waiting for instructions from the new Minister, as to whether bridging visas 
would continue to be issued for people in his situation.  

He received news from home that the Taliban had harmed his family members in his place. 
They begged him to help them.  

He was told he had high blood pressure and complained about constant stomach pain. 

As at February 2014, B is still in Yongah Hill IDC. The Department has recently told him 
there are ‘promising signs’ that the Minister will grant him a bridging visa but it won’t be for at 
least 2 months. He vacillates between hope that a bridging visa may be granted and 
gratitude that he has at least been able to remain in Australia for this long, and despair of 
ever being released from what he calls ‘prison’.  

As the law currently stands B is unable to make an application for a substantive visa, such 
as a protection visa. If the Minister exercised his non-compellable discretion and granted him 
a visa, Government policy states that it would be a temporary three year visa and that he 
would be prohibited from applying for a visa for his fiancé or other family members to join 
him in Australia 

 

Case Study – issues of unconscionable conduct in respect to migrants 

In 2007, A and B arrived in Australia with their children as refugees from Africa.  A and B 
have experienced extreme poverty and have lived in refugee camps since around 1996.  In 
their home country, A and B did not receive any education or formal training.  Upon arriving 
in Australia A and B were unable to read, write or speak English, and received no assistance 
with the language. 

When the family arrived in Australia, B commenced employment as an unskilled factory 
worker, while A cared for the children.   

In 2009, they sought to replace their motor vehicle. A friend, C, an African man with a limited 
understanding of English went to the dealership to assist with translation.  

A and B found a car they liked for $30,000. A and B did not have drivers licenses, so C test 
drove the car for them. Through C, A and B told the representative of the dealership that 
finance needed to be obtained to buy the car. A and B told the representative that B earned 
$700 per week, that they had 3 children, and that they paid rent of $700 per fortnight. The 
representative did not ask further questions. The representative told A and B that they would 
need to make repayments of $400 per fortnight on the loan contract. No interpreter was 
brought in to assist with translation. 

Desperate to replace their old car, A and B signed a contract to purchase the vehicle, even 
though C told them that he was unfamiliar with some of the words contained in the contract, 
and did not understand what the man from the dealership was saying. C told A and B that 
they would need insurance to buy the car: they didn’t know what this word meant, and didn’t 
know that it would cost an additional amount of money. The total amount borrowed, including 
interest, insurance and fees was over $50,000. Until A and B sought legal assistance, they 
did not know or understand that they had borrowed this amount.  

A and B struggled to make repayments under the loan contract: in order to do so, they have 
had to go without necessities and avoid paying rent. A and B became homeless, living in 
their car for six months. 
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In 2012, A and B were referred to Mission Australia. With the help of a support worker, A and 
B have managed to obtain housing, and are now attending English classes several days a 
week. 

With the assistance of a friend, A and B have negotiated a repayment arrangement for the 
car loan. They have been making increased fortnightly repayments in order to repay the 
arrears. To keep up with these repayments, the family have been forced to forego 
purchasing food, clothing and other necessities. 

The Consumer Credit Legal Service WA have responded to A and B’s situation by providing 
them with legal representation. Negotiations with the lender are underway, and A and B’s 
issue is currently being investigated by the Financial Ombudsman Service.  

There are various legal grounds for the FOS dispute: (1) That the transaction is unjust 
(pursuant to s 76 of the National Credit Code); (2) that the transaction is unconscionable 
(pursuant to s 12CB of the ASIC Act); (3) that there has been breach of contract and 
negligence on the part of the lender; and (4) that the lender has breached s 143(4) of the 
National Credit Code.  

This case study demonstrates the astounding lack of awareness of the various services 
available to migrants arriving in Australia. If A and B had been informed about the services 
provided by the Consumer Credit Legal Service, Mission Australia, and related bodies, they 
could potentially have avoided the financial difficulties arising from the loan contract. 
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15.5 Recommendations: 

• The Federal Government should dismantle its offshore processing and resettlement 
policies and responsibly resettle any asylum seekers found to be genuine refugees in 
accordance with its international obligations. 

• The Federal Government should review the Migration Act and migration policies to 
ensure compliance with Articles 7, 9(1), 9(2) and 9(3) of the ICCPR. 

• The Federal Government should immediately discontinue its policy of ‘Enhanced 
Screening’ for Sri Lankan refugees. 

• The Federal Government should legislate to extend the jurisdiction of the AAT to 
conduct merits review in cases of an adverse security assessment by ASIO.   

• The Federal Government should ratify the Optional Protocol to the Convention 
against Torture.  

• The Federal Government should increase its humanitarian refugee intake to 27,000 
refugees, and amend the manner in which this intake is calculated so that it does not 
include refuges to whom Australia is found to owe protection obligations towards.  

• The Federal Government should redefine its approach to the intake of humanitarian 
refugees so that onshore applicants are not counted as humanitarian refugees, in line 
with the practice of all other countries.  

• The Federal Government should extend the right to work to all asylum seekers 
released into the community on bridging visas.  

• The State Government should retract its policy to charge 457 visa holders an annual 
levy for each child enrolled in a public school.   

• The Federal Government should ensure that asylum seeking children and migrant 
children are afforded the opportunity to attend primary school at no cost, and public 
secondary school at the same cost as all other Australian children.  

15.6 Contacts and further information 

 Australian Human Rights Commission - http://humanrights.gov.au/ 

 Consumer Credit Legal Service - www.cclswa.org.au 

 Human Rights Law Centre - www.hrlrc.org.au 

 Mission Australia - www.missionaustralia.com.au/ 

 Asylum Seeker Resource Centre – http://www.asrc.org.au/ 

Australian Lawyers for Human Rights - www.alhr.asn.au 
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16 Sexuality  

16.1 Summary of issues 

The rights of lesbian, gay, bisexual, transgender and intersex (LGBTI) individuals 
continues to be an area of development and progression in 2013.  This section of the 
report card focuses specifically on the issues affecting same sex attracted LGBTI 
individuals and couples.  Section 10 (Gender diversity and intersexuality) of the 2013 
Report Card focuses more specifically on those issues affecting transgender and 
intersex people regardless of sexual orientation.  These sections should be read 
together in order to gain a complete understanding of all the issues affecting LGBTI 
people and their rights. 

Since November 2012 there have been a number of developments both positive and 
adverse to the rights of LGBTI individuals.  Key issues include relationship 
recognition for same-sex couples, addressing health concerns for LGBTI people, 
rights of children of same-sex relationships, issues concerning bullying in educational 
institutions, and the continued progress of same-sex marriage bills proposed both at 
the State and Federal levels. 

Over the past decade there has been a significant expansion in the rights and 
protections given to same sex couples, however there are still many hurdles and 
legal barriers preventing much needed reform from occurring.  While globally we are 
moving towards a more diverse and accepting society aware of the inequality faced 
by same-sex couples and LGBTI individuals, more must be done to further develop 
this area and ensure discrimination is eliminated in accordance with Australia’s 
fundamental human rights obligations. 

16.2 Minimum Standards 

International law: 

• Convention on the Rights of People with Disabilities 2006 – Art 16  

• Discrimination (Employment and Occupation) Convention 1958 (ILO No.111) - Art 3 

• Discrimination (Workers with Family Responsibilities) Convention 1981 (ILO 
No.156) - Art 3 

• International Covenant on Civil and Political Rights – Art 2(1), 6, 19(2), 21, 23 
and 26 

• Hague Convention on the Celebration and Recognition of the Validity of 
Marriages - Arts 3 and 11 

• United Nations Universal Declaration of Human Rights - Art 2, 3, 7, 16, 19 
and 20(1) 

Domestic law:  

• Equal Opportunity Act 1984 (Cth), Sections 8 and 350 

• Human Rights and Equal Opportunities Commission Act 1986 (Cth) - Art 23 

• Human Rights (Sexual Conduct) Act 1994 (Cth) - Article 4 

• Sex Discrimination Act 1984 (Cth), section 5 
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16.3 Most recent concluding observations made in respect of Australia 

The Human Rights Committee in their 2009 Concluding Observations relevantly 
requested Australia to:  

Adopt Federal legislation covering all grounds and areas of discrimination to 
provide comprehensive protection to the rights to equality and non-
discrimination. 

In 2012 the United Nations Human Rights Council urged Australia and other 
countries to more proactively protect the interests of LGBTI people, repeal laws which 
criminalise homosexuality, prohibit discrimination on the basis of gender identity or 
sexual orientation, and safeguard freedom of expression of LGBTI people: 

“…All people, irrespective of sex, sexual orientation or gender identity, are 
entitled to enjoy the protections provided for by international human rights 
law, including in respect of rights to life, security of person and privacy, the 
right to be free from torture, arbitrary arrest and detention, the right to be free 
from discrimination and the right to freedom of expression, association and 
peaceful assembly” 542 

16.4 Performance Card 

(a) Positive Developments since November 2012 

• Relationship recognition 

It is now accepted that same sex relationships are legally recognised through 
presumptive de facto status in most Federal legislation.543  The Federal Government 
recognised same sex couples through changes to the definitions contained in social 
security laws commencing on 1 July 2009.  The new definitions recognise all 
couples, regardless of sexual orientation or the gender of a partner.  Changes to 
social security and family assistance legislation means that Centrelink customers 
who are in a same-sex de facto relationship will be recognised as ‘partnered’ for 
Centrelink purposes.  The changes abolish the need for couples to be of opposite 
sex and allow same sex couples to claim the same benefits and allowances as 
heterosexual couples.544   

In addition, most states and territories now allow recognition of same sex 
relationships through various registration schemes.  

Same sex couples can register their relationships in Victoria545, Tasmania546 and 
New South Wales547.  Civil unions can be performed in Queensland for couples that 
meet the criteria set out in the Act.548  

                                                      
542 United Nations High Commissioner for Human Rights, ‘Born Free and Equal: Sexual Orientation and Gender Identity in 
International Human Rights Law’ (Report, UN Human Rights Council, 2012) 10 
<http://www.ohchr.org/Documents/Publications/BornFreeAndEqualLowRes.pdf>. 
543 Mary Anne Neilsen, ‘Same-Sex Marriage’ (Background Note, Parliamentary Library, 10 February 2012) 23 
<http://parlinfo.aph.gov.au/parlInfo/download/library/prspub/1409734/upload_binary/1409734.pdf;fileType=application%2Fpdf#s
earch=%22library/prspub/1409734%22>. 
544 For more information see the Department of Families, Housing, Community Services and Indigenous Affairs website at 
<http://www.fahcsia.gov.au/our-responsibilities/families-and-children/programs-services/recognition-of-same-sex-relationships>. 
545 Relationships Act 2008 (Vic) s 10(3)(a). 
546 Relationships Act 2003 (Tas) s 4. 
547 Relationships Register Act 2010 (NSW) s 5(1). 
548 Civil Partnerships Act 2011 (Qld) s 5. 
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• Marriage Recognition 

Despite continued and growing community support for marriage equality the 
prohibition on same sex marriage is yet to be lifted in Australia at a Federal level.  
This is due to a number of political and social issues which continue to block any 
major reform in this area.   

In June 2013, one of the first speeches by the then Prime Minister made it clear that 
he was proud to be the first ever Australian Prime Minister to fully support gay 
marriage; declaring he would consider a plebiscite or referendum on the issue if it 
could not be determined in parliament. 549  In the leaders debate in August 2013, the 
former Prime Minister pledged that he would introduce a bill to legalise same sex 
marriage within 100 days if he was re-elected.550  Whilst the Government was 
ultimately not re-elected and the current Federal Government have confirmed that 
they will not seek to legalise same sex marriage, the former Prime Minister’s support 
for marriage equality marks a turning point in the debate within Australian politics.  
Such support for marriage equality has never been given by a person in such a 
powerful and influential position. Increased social awareness and pressure on the 
political parties may go some way to developing new policies and legislation that 
allows same sex marriage. 

The Federal Government’s official policy is that marriage is between a man and 
woman, however the Prime Minister has not ruled out a conscience vote on the issue 
if it is raised in the new term.551  This would allow Ministers of Parliament to vote in 
their own right on whether the Federal Marriage Act should be amended to include 
marriage between same-sex couples.  The Opposition Leader supports a conscience 
vote which would allow differing views to be expressed among Federal Ministers of 
Parliament.552 

• Same sex marriage laws at the Federal Level 

The Marriage Equality Amendment Bill 2013 is currently before the Senate.  The Bill 
amends the Marriage Act 1961 to define marriage as a union of two people; clarify 
that ministers of religion are not bound to solemnise marriage by any other law; 
remove the prohibition of the recognition of same sex marriages solemnised in a 
foreign country; and include a regulation making power so that consequential 
amendments can be made to other Acts.  The bill was read in Parliament for the first 
time and a second reading moved on the 25 February 2013; it lapsed at the end of 
Parliament on 12 November 2013.553 The bill was reintroduced to the Senate on 12 
December 2013 and will be debated in the new year.554 

                                                      
549 Patricia Karvelas, ‘Kevin Rudd Raises Stake On Gay Marriage’, The Australian (online), 29 June 2013 
<http://www.theaustralian.com.au/national-affairs/election-2013/pm-raises-stakes-on-gay-marriage/story-fn9qr68y-
1226671663860>. 
550 Monique Ross, ‘Gay Marriage Advocates Welcome Kevin Rudd’s Debate Pledge, Call For Coalition To Back Conscience 
Vote’, ABC News (online), 12 August 2013 <http://www.abc.net.au/news/2013-08-12/gay-marriage-advocates-welcome-rudds-
pledge/4880090>. 
551 Katherine Murphy, ‘Gay Marriage: High Court Hearing On ACT Law Begins Earlier Than Expected’, The Guardian (online), 
24 October 2013 <http://www.theguardian.com/society/2013/oct/24/gay-marriage-high-court-australian-capital-territory>. 
552 Patricia Karvelas, ‘Shorten, Albanese Back Conscience Vote On Same-Sex Marriage’, The Australian (online), 2 October 
2013 <http://www.theaustralian.com.au/national-affairs/bill-shorten-rejects-paul-howes-gay-marriage-push/story-fn59niix-
1226731444706>. 
553 For more information see the Parliament of Australia website at 
<http://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=s905>. 
554 Ross Peake, ‘PM holding line – no indication of conscience vote’, The Canberra Times (online), 13 December 2013 
<http://www.canberratimes.com.au/act-news/pm-holding-line--no-indication-of-conscience-vote-20131212-2zahf.html>. 
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• Sex Discrimination Amendment (Sexual Orientation, Gender Identity and 
Intersex Status) Act 2013 

As of 1 August 2013 the Sex Discrimination Amendment (Sexual Orientation, Gender 
Identity and Intersex Status) Act 2013 commenced.  This Act is the first piece of 
Federal legislation to specifically include LGBTI people in anti-discrimination law.  
The Act amends the Sex Discrimination Act 1984 inserting new protections from 
discrimination on the basis of sexual orientation, gender identity and intersex status 
and extends the ground of marital status to marital or relationship status to provide 
protection from discrimination for same-sex de facto couples.  The ground of marital 
or relationship status now covers same sex de facto couples. 

• Aged care for LGBTI individuals 

On 20 December 2012 the Government launched the National Lesbian, Gay, 
Bisexual, Transgender and Intersex (LGBTI) Ageing and Aged Care Strategy.  This 
strategy involved consultation with a number of key stakeholders in order to 
determine and resolve the issues facing elderly LGBTI Australians.  This strategy 
continues to monitor the needs of elderly LGBTI people.555  

Further the Sex Discrimination Amendment (Sexual Orientation, Gender Identity and 
Intersex Status) Act 2013 removes previously permitted religious exemptions in the 
Sex Discrimination Act 1984 pertaining to discrimination in publically funded aged 
care accommodation on the grounds of sexual orientation, gender identity, intersex 
status and marital or relationship status.  This is a positive development and provides 
security for elderly LGBTI people who may be at a vulnerable time of their life. 

• Rights of same-sex couples to adopt children 

On  26 July 2013 the Tasmanian Legislative Council passed the Adoption 
Amendment Bill 2013 which amended the Adoption Amendment Act 1988 (Tas).  The 
change allows same sex couples to legally adopt a child and gives both people in the 
couple parental status.  

Adoption in Western Australia is governed by the Adoption Act 1994.  Western 
Australia was the first to legislate for same sex adoption however with some 
restrictions.  Same sex couples may apply to adopt a local child only, meaning the 
child must have either been born in WA and currently present in the state at the time 
of the application, or is currently present and permitted to reside in WA.556  Adoption 
is only possible after the couple have been in a relationship for greater than 3 years 
and the relinquishing parents must choose the same sex couple as the new 
parents.557 

(b) Requires Attention 

• Same sex marriage laws at the State/ Territory level  

On 22 October 2013, the Australian Capital Territory became the first Australian state 
or territory to pass legislation legalising same-sex marriage.  The Marriage Equality 
(Same Sex) Act 2013 was brought into effect on 7 November 2013.  The Act allowed 
same-sex couples who could not marry under the Commonwealth Marriage Act 1961 
to marry under ACT law.  The Act established a territory-based scheme which 

                                                      
555 For more information see the Australian Government Department of Health website at 
<http://www.health.gov.au/lgbtistrategy>. 
556 Adoption Act 1964 (WA) s 65 
557 For more information see the Government of Western Australia Department for Child Protection and Family Support website 
at <http://www.dcp.wa.gov.au/FosteringandAdoption/AdoptionAndHomeForLife/Pages/AllAboutAdoption.aspx>. 
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allowed same-sex couples to solemnise a same-sex marriage before an authorised 
celebrant.   

The Federal Government commenced a High Court challenge to test the 
constitutional validity of the legislation, indicating a concern that the legislation was 
inconsistent with the Marriage Act 1961 (Cth).558  The ACT Government argued that 
the Marriage Equality (Same Sex) Act 2013 only applied to people who could not 
marry under the Marriage Act 1961 (Cth) and was therefore capable of operating 
concurrently with the Commonwealth law, as provided for in section 28 of the 
Australian Capital Territory (Self-Government) Act 1988.  Last minute changes to the 
legislation ensured that the Act only focused on the rights of same-sex couples and 
was silent on the rights of heterosexual couples, reducing the scope for any 
inconsistency.559   

On 12 December 2013, six High Court judges unanimously held that the whole of the 
Marriage Equality (Same Sex) Act 2013 is of no effect.  The Court held that provision 
for same-sex marriage by law is a matter for the Federal Parliament and that the 
Marriage Act 1961 (Cth) is a comprehensive and exhaustive statement of the law of 
marriage.  The object of the Marriage Equality (Same Sex) Act 2013 was to provide 
for marriage equality for same-sex couples, not for a form of legal relationship which 
is relevantly different from the relationship of marriage. Therefore, the two Acts could 
not operate concurrently.560  This decision means that the unions of 31 couples who 
married under the Marriage Equality (Same Sex) Act 2013 will be void.561   

Significantly, the High Court held that “marriage” in section 51(xxi) of the Australian 
Constitution means the union of any two natural people and includes a marriage 
between persons of the same sex.562  The Court’s finding paves the way for Federal 
Parliament to legislate for same-sex marriage under the marriage power in the 
Constitution.  Previously, it was thought that Commonwealth legislation for same-sex 
marriage would invite a constitutional challenge based on a restrictive interpretation 
of the word “marriage.” This challenge would now be contrary to the High Court’s 
decision. 563   

In light of the High Court’s decision, it is unlikely that other states or territories will 
attempt to pass state-based marriage bills.  In particular, the decision will affect the 
efforts of a cross-party working group established to debate and put forward a same-
sex marriage bill in NSW. 564   

It should be noted that the concept of a “same-sex” marriage may not necessarily 
include intersex people.  Therefore, any proposed amendments to the Marriage Act 
1961 (Cth) (or state or territory equivalents) should use language that is clearly 
inclusive of intersex people. 

                                                      
558 Lauren Wilson and Ben Packham, ‘Abbott Government To Challenge ACT Same-Sex Marriage Law’, The Australian (online), 
22 October 2013 <http://www.theaustralian.com.au/national-affairs/abbott-Government-to-challenge-act-same-sex-marriage-
law/story-fn59niix-1226744462064>. 
559

 Challenge-proofing the ACT’s same-sec marriage laws (22 October 2013) ABC 
<http://www.abc.net.au/radionational/programs/breakfast/act-to-protect-marraige-bill-from-Federal-challenge/5037000> 
560 ABC Radio, ‘The Commonwealth of Australia v The Australian Capital Territory’ RN Breakfast, 22 October 2013 (Fran Kelly). 
Commonwealth v Australian Capital Territory [2013] HCA 55 (12 December 2013), [4]. 
561 Lauren Wilson, ‘Onus On MPs To Act On Gay Marriage’, The Australian (online), 13 December 2013 
<http://www.theaustralian.com.au/national-affairs/state-politics/onus-on-mps-to-act-on-gay-marriage/story-e6frgczx-
1226782001130#:>. 
562 Commonwealth v Australian Capital Territory [2013] HCA 55 (12 December 2013), [38]. 
563 Crispin Hull, ‘High Court Paves The Way For Same-Sex Marriage’, The Sydney Morning Herald (online), 12 December 2013 
<http://www.smh.com.au/comment/high-court-paves-the-way-for-samesex-marriage-20131212-2z8kk.html>. 
564 Courier Mail, ‘NSW Parliament To Debate Same-Sex Marriage’ Courier Mail (online), 23 October 2013 
<http://www.couriermail.com.au/news/breaking-news/nsw-parliament-to-debate-same-sex-marriage/story-fnihsfrf-
1226745008513>. 
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• Protection against discrimination  

Notwithstanding the introduction of the Sex Discrimination Amendment (Sexual 
Orientation, Gender Identity and Intersex Status) Act 2013 discrimination towards 
individuals on the basis of sexual orientation continues to be an issue requiring 
reform.  This is a significant area that requires attention from the Federal 
Government and the Western Australia Government.  In WA, discrimination on the 
basis of sexual orientation is regulated by the Equal Opportunity Act (1984).565  
However, this piece of legislation carves out significant exceptions to the overall 
scheme which allows certain organisations such as privately funded religious entities 
to discriminate against LGBTI individuals.  Examples include faith-based 
organisations such as private schools, which are legally allowed to terminate or 
refuse employment to teachers on the basis of sexual orientation.  As long as these 
exceptions exist, discrimination will continue to occur on a daily basis in WA.  

• LGBTI awareness and anti-bullying 

Under the Equal Opportunity Act 1984, gender discrimination and sexual orientation 
discrimination are unlawful.  Unfortunately such laws do little to proactively educate 
the public about LGBTI people.  Due to the high rates of suicide, mental illness and 
self-harm in the LGBTI community,566 there has been an emphasis in recent years on 
introducing measures to prevent bullying in schools and other educational facilities. 

In 2010, the Equal Opportunity Commission of Western Australia consulted with key 
stakeholders and established a Steering Committee and a Working Group with 
representatives from the Department of Education, Independent Schools Association, 
Catholic Education, the State School Teacher’s Union of WA and members of the 
LGBTI community.  This project aims to develop a coordinated strategy to 
systematically address gender and sexuality based bullying and discrimination 
experienced by students in schools567.  The Committee and Working Group 
undertake numerous workshops and free educational seminars throughout the year 
to promote awareness of LGBTI people and facilitate acceptance in the community.  
With the assistance of the Committee the Equal Opportunity Commission recently 
released a report reviewing the current situation in Western Australia and 
recommended a number of policies to reduce incidences of bullying and 
discrimination.568 Whilst this is a step in the right direction, further must be done to 
actively stamp out bullying and discrimination in schools. 

• Relationship Recognition in WA 

Whilst most states have created registration schemes to recognise same sex 
relationships; Western Australia has yet to create a similar service.  As such there is 
no formal recognition for same sex couples living within the state apart from legal 
recognition as a de facto couple. 

                                                      
565 See Equal Opportunity Act 1984 (WA) ss 8, 35O. 
566 For more information, see the National LGBTI website at <http://www.lgbthealth.org.au/mental-health>. 
567 For more information, see the WA Equal Opportunity Commission website at 
<http://www.eoc.wa.gov.au/CommunityEducationAndTraining/Safe-schools-WA.aspx>. 
568 WA Equal Opportunity Commission, ‘Discrimination And Bullying On The Grounds Of Sexual Orientation And Gender Identity 
In Western Australian Education’(Report, Government of Western Australia, 2010) <http://www.eoc.wa.gov.au/05C50D59-
C4F1-446C-ACC4-5311531C2B36/FinalDownload/DownloadId-8806B10115D26D9237B57B2A03F78F53/05C50D59-C4F1-
446C-ACC4-5311531C2B36/Libraries/GBTI_project/2012-GBLTI_-_Tiffany_Jones_report.sflb.ashx 
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(c) Negative Developments since November 2012 

• Human Rights and Anti-Discrimination Bill 2012 

On 19 March 2013 the Federal Government announced that it would no longer be 
proceeding with the consolidation of the five anti-discrimination acts into the one 
uniform act as scheduled569.  The 5 current anti-discrimination Acts (Sex, Race, 
Disability, Age Discrimination and the Australian Human Rights Commission Act) 
contain different standards, definitions and different compliance rules.  The purpose 
of the proposed consolidated act was to strengthen human rights and advance 
equality.  The Bill was also designed to prohibit discrimination on the grounds of 
sexual orientation and gender identity for the first time at the Federal level.  While the 
Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex 
Status) Act 2013 was a welcome development, it does not go as far in terms of 
consolidating human rights and protection against discrimination in Australia as the 
proposed consolidated Act.  The delay in introducing stronger, uniform anti-
discrimination laws is a major setback for equality amongst LGBTI individuals and the 
community. 

 
• Marriage Act Amendment (Recognition of Foreign Marriages for Same-Sex 

Couples) Bill 2013 

A Greens initiated Bill to amend the Marriage Act 1961 (Cth) was voted down in the 
Senate on 20 June 2013.  The Bill sought to provide that same-sex marriages validly 
entered into in foreign countries are recognised under the laws of Australia.  Under 
the current framework, couples who are married in a jurisdiction which allows same-
sex marriage cannot register their marriage when they relocate to Australia.  In effect. 
this means that a previously recognised marriage must be ‘left at the custom gates’ if 
same sex couples relocate to Australia. 

• Same Sex Marriage Bill 2013 (SA) voted out 

On the 25th July 2013 the South Australian Government voted against the Same Sex 
Marriage Bill 2013 designed to allow same-sex couples to be legally married.  Many 
of the Ministers stated that such a Bill will be constitutionally invalid and that such an 
area of reform should be left to the Federal Arena.570  This is a significant blow to 
reform in this area 

  

                                                      
569 Patricia Karvelas, and Milanda Rout, ‘Discrimination Reforms Dumped’, The Australian (online), 20 March 2013, 
<http://www.theaustralian.com.au/national-affairs/discrimination-reforms-dumped/story-fn59niix-1226601065130>. 
570 Lauren Novak, ‘Push To Legalise Same-Sex Marriage Fails In SA Parliament’, The Advertiser (online), 25 July 2013 
<http://www.adelaidenow.com.au/news/south-australia/push-to-legalise-samesex-marriage-fails-in-sa-parliament/story-
fni6uo1m-1226684909441>. 
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16.5 Recommendations: 

• The State Government allocate further funding to promote education about LGBTI 
people in schools to reduce the incidence of bullying and increase awareness. 

• The Federal Parliament should consolidate anti-discrimination laws into a uniform act 
as a priority. 

• The State Government introduce a registration service for same-sex couples living 
within WA. 

• The Federal Government should consolidate State and Territory same-sex couple 
registers into a single nationally recognised registration system. 

• The Federal Government should have a conscience vote on same-sex marriage to 
ensure required reform to the Marriage Act is not blocked by party preference. 

• The Federal Parliament should amend the Marriage Act to permit the marriage of any 
two consenting adults regardless of gender or sexual orientation.  

• The WA Parliament should amend the Equal Opportunity Act to remove the 
exceptions allowing bodies established for religious purposes to discriminate on any 
basis 

16.6 Contacts and further information 

 Human Rights Watch - www.hrw.org 

 Australian Human Rights Commission - http://humanrights.gov.au/ 

 Human Rights Law Centre - www.hrlrc.org.au 

Australian Human Rights Commission - 
http://www.humanrights.gov.au/human_rights/index.html 

 Living Proud LGBTI Community Services of Western Australia- http://glcs.org.au/  

 National LGBTI Health Alliance - http://www.lgbtihealth.org.au/  

 Gay and Lesbian Equality (WA) Inc - www.galewa.asn.au  

 Equal Opportunity Commission of WA - http://www.eoc.wa.gov.au/Index.aspx    

Australian Institute of Family Studies (Child Family Community Australia) - 
http://www.aifs.gov.au/cfca/bibliographies/familylawsamesex.php 

United Nations 2013 Campaign- https://www.unfe.org/en 
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17 Women  

17.1 Summary of issues 

In 2013, certain unique opportunities arose for substantial progression in Australia of 
women’s rights, for example, the commencement of Australia’s United Nations 
Security Council (Security Council) presidential term and the Federal election in 
September 2013. 

Whilst there have been some positive developments, Australia appears to have lost 
some momentum with respect to women’s issues, namely with regards to the 
implementation of the National Plan of Action to Reduce Violence against Women 
and their Children and family and domestic violence, which is intimately linked with 
homelessness (covered in section [11] of this Report Card), and issues women 
encounter in the workplace such as sexual harassment and unequal pay.  

17.2 Minimum Standards  

International Law 

• Convention on the Elimination of All Forms of Discrimination against Women 
(CEDAW) and the optional protocol – Articles 1 – 16  

• Convention on the Political Rights of Women 

• Convention on the Rights of the Child – Article 24 

• Convention on the Rights of Persons with Disabilities – Articles 6 and 28 

• Declaration on the Rights of Indigenous Peoples – Articles 22 and 44 

• International Covenant on Civil and Political Rights (ICCPR) – Articles 2, 3, 6, 
7, 9, 10, 23, 24 and 26 

• International Covenant on Economic, Social and Cultural Rights (ICESCR) – 
Articles 2, 3, 5, 7, 9, 10 and 11 

• Discrimination (Employment and Occupation) Convention (ILO No. 111) – 
Articles 2 and 3 

• Protocol to Prevent, Suppress and Punish Trafficking in persons, Especially 
Women and Children 

• Declaration on the Elimination of Violence Against Women 

• The Optional Protocol to the Convention against Torture and other Cruel, 
Inhuman or Degrading Treatment and Punishment 

• Universal Declaration of Human Rights – Articles 2, 7, 8, 16, 22, 23 and 25 

Domestic law 

• Equal Opportunity Act 1984 (WA) 

• Family Law Legislation Amendment (Family Violence and Other Measures) 
Act 2011 (Cth) 
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• Human Rights and Equal Opportunity Commission Act 1986 (Cth) 

• Sex Discrimination Act 1984 (Cth) 

• Sex and Age Discrimination Legislation Amendment Act 2011 (Cth) 

17.3 Most recent concluding observations made in respect of Australia 

The Committee on the Elimination of Discrimination against Women in its 2010 
Concluding Observations relevantly urged Australia to:571 

• continue its efforts to tackle the persistent problem of violence against 
women, adopt national legislation and adopt, implement and adequately fund 
as a matter of urgency the National Action Plan to Reduce Violence against 
Women and Their Children, including a mechanism for independent 
monitoring;   

• develop strategies to prevent homelessness resulting from domestic violence 
and ensure that women who are victims of domestic and family violence and 
their children are provided with appropriate ongoing accommodation and 
integrated support;.   

• take appropriate measures, including specific legislative measures 
criminalizing acts of domestic violence, prosecute acts of domestic violence 
and punish the perpetrators of such acts;   

• as part of the follow-up procedure, provide available information on the 
number and nature of reported cases of domestic violence, on the conviction 
and the sanctions imposed on perpetrators, as well as any assistance and 
rehabilitation measures provided to victims of domestic violence; 

• adopt and implement targeted measures, including temporary special 
measures[…] to improve indigenous women’s enjoyment of their human 
rights in all sectors, taking into account their linguistic and cultural interests;   

• as previously recommended, implement specific strategies within the national 
plan to address violence against Aboriginal and Torres Straits Islander 
women, including funding culturally appropriate indigenous women’s legal 
services in urban, rural and remote areas of Australia; and   

• pay particular attention to ensuring access to quality education, including 
post-graduate education, vocational training, adequate health and social 
services, legal literacy and access to justice. 

• fully utilize the Sex Discrimination Act and consider the adoption of temporary 
special measures, to increase further the number of women in political and 
public life and to ensure that the representation of women in political and 
public bodies reflect the full diversity of the population, including indigenous 
women and women from ethnic minorities.  

                                                      
571 Committee on the Elimination of Discrimination against Women, Concluding observations of the Committee on the 
Elimination of Discrimination against Women, 46th sess, UN Doc CEDAW/C/AUL/CO/7 (30 July 2010) [29], [41]. 
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17.4 Performance Card 

(a) Positive Developments since November 2012 

• Perth Aboriginal Family Violence Prevention Legal Service 

On 1 July 2013, it was announced that Relationships Australia won a tender to 
operate a new legal service in conjunction with the Women’s Law Centre of WA to 
operate a new support service for Aboriginal and Torres Strait Islander victims of 
family and domestic violence and sexual assault in the metropolitan area. The 
amount of $600,000 has been committed to establish the service.572  The service 
aims to provide relevant legal information and advice, casework and community legal 
education, as well as advocacy and support for victims and is the first Family 
Violence Prevention Legal Service to provide assistance to clients in the metropolitan 
area. 

• National Plan of Action to Reduce Violence against Women and their Children  

This Report Card commends the official launch of the National Foundation to Prevent 
Violence573 on 26 July 2013 in Melbourne.  The Foundation is an independent, not for 
profit organisation and will promote best practice prevention strategies based on 
research, undertake prevention and early intervention projects through communities, 
schools and media, deliver information sessions, forums and conferences, and run 
targeted social marketing and online campaigns to raise awareness on the 
prevention of violence against women and their children across Australia.574 

• Restraining Orders Amendment Bill 2013 (WA) 

In May 2012, the Restraining Orders Amendment Act 2011 (WA) came into operation 
and amended the Restraining Orders Act 1997 (WA).  In particular, s25(3) was 
amended to permit a child or a specified person on the child’s behalf to make an 
application for a violence restraining order (VRO) in either the Magistrates Court or 
the Children’s Court.  While this was the intent of the original provision, in practice it 
became clear that some Magistrates interpreted s25(3)(a) to expressly provide that 
all children’s matters must be dealt with in the Children’s Court.  VRO applicants, 
who wished to also have their children protected under the order, were therefore 
being required to apply separately at the two courts, leading to further re-
victimisation. 

The Restraining Orders Amendment Bill 2013 (WA) was introduced on 19 June 2013.  
At the time of writing, the third reading speech occurred on 13 August 2013.  This 
Report Card commends the amendments to s25 which make it clear that VROs, if 
applied for by someone who is not a child but who seeks to protect a child, can be 
applied for in either the Children’s Court or the Magistrates Court. 

                                                      
572 ABC News, ‘Centre For Indigenous Victims Of Domestic Violence Being Set Up’, ABC News (online), 1 July 2013 
<http://www.abc.net.au/news/2013-07-01/indigenous-centre-for-victims-of-domestic-violence-to-be-set-up/4791556>. 
573 Foundation to Prevent Violence Against Women and Their Children, About Us (17 July 2013) Foundation to Prevent Violence 
Against Women and Their Children <http://www.preventviolence.org.au/index.htm>. 
574 Premier of Victoria, ‘New National Foundation To Prevent Violence Against Women’ (Media Release, Government of 
Victoria, 26 July 2013) <http://www.premier.vic.gov.au/media-centre/media-releases/7447-new-national-foundation-to-prevent-
violence-against-women.html>. 



 

Page | 165 
 

• Family and Domestic Violence Laws Inquiry by Western Australian Law Reform 
Commission 

The Western Australian Law Reform Commission is to report on specific areas of 
family and domestic violence legislation as well as on the adequacy of and any 
desirable changes to the existing domestic and family violence laws in Western 
Australia.575  Given some of the concerns expressed below in regards to the attitudes 
in Western Australia towards family and domestic violence, this Report Card strongly 
commends the commissioning of the Report which marks the first time the 
Commission has undertaken such a review. 

• Review into Treatment of Women in the Australian Defence Force 

A review by the Australian Human Rights Commission into the treatment of women in 
the Australian Defence Force (ADF) was released on 3 November 2012.576 The 
review found that women in the ADF required further support mechanisms to be 
implemented, and made a number of recommendations.  

The ADF completed an audit of the Review in February 2013, and released their 
findings in July 2013.577 They have agreed to implement all of the recommendations 
made in the Australian Human Rights Commission’s Review - 30 in full and one in 
principle. 

The ADF noted: 

‘further work is required in certain areas, particularly in the development and 
delivery of an evidence based sexual ethics program with an expert educator. 
Continued efforts are also required to separate positive concepts of equity 
and diversity from the negative associations with the complaints process. 
Ongoing training on, and evaluation of, the complaints process is required to 
ensure it is responsive and effective’.578 

Although the Review and its recommendations were formed to improve the treatment 
of women in the ADF, ethics-based sexual education and an improved complaints 
process will also serve to improve treatment of the LGBTI community who serve in 
the ADF. 

(b) Requires Attention 

• National Plan of Action to Reduce Violence against Women and their Children  

The 2012 Report Card outlined that while the release of the First Action Plan (2010 – 
2013) of the National Plan of Action to Reduce Violence against Women and their 
Children was a positive development, a number of concerns in relation to timeliness, 

                                                      
575 Western Australian Law Reform Commission, Project 104 – Family and Domestic Violence, Discussion Paper No 104 (27 
August 2013) 3 <http://www.lrc.justice.wa.gov.au/P/project_104.aspx?uid=8914-2176-0890-7360>; Amanda Banks, ‘Overhaul of 
domestic violence laws’, Yahoo News (online), 18 July 2013 <http://au.news.yahoo.com/thewest/a/-
/newshome/18042324/overhaul-of-domestic-violence-laws/>;  Emily Moulton, ‘WA domestic violence laws set for revamp 
following comprehensive review’, Perth Now (online), 18 July 2013 <http://www.perthnow.com.au/news/western-australia/wa-
domestic-violence-laws-set-for-revamp-following-comprehensive-review/story-fnhocxo3-1226681243549>. 
576 Australian Human Rights Commission, Report on the Review into the Treatment of Women in the Australian Defence Force 
Academy: Phase 1 of the Review into the Treatment of Women in the Australian Defence Force’ Report (2011) 
<https://defencereview.humanrights.gov.au/sites/default/files/ADFA_2011.pdf>. 
577 Australian Human Rights Commission, Audit Report: Review of the Treatment of Women at the Australian Defence Force 
Academy, Report (2013) <http://www.humanrights.gov.au/publications/audit-report-review-treatment-women-australian-defence-
force-academy>. 
578 Australian Human Rights Commission, ‘Key Facts: Audit Report, Review into the Treatment of Women at ADFA’ (Media 
Release, 2013) <http://www.humanrights.gov.au/sites/default/files/key-facts.pdf>. 
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transparency, accountability and adequate funding still surrounded the likely success 
of the initiative as a whole. 

Doubts as to the success of the initiative as a whole appear to carry on into 2013; the 
sense being that the initiative has had a lacklustre response, is not prioritised, and 
lacks accountability, organisation and funding. 

For example, in Western Australia, although the Government is commended for 
ensuring a Family and Domestic Violence Prevention Strategy579 till 2022 has been 
developed (including the first Implementation Plan), community legal centres purport 
that the community sector and the public were not adequately consulted in the 
development of the Strategy, as has been demonstrated in other States such as 
Victoria and Tasmania where public consultations were held in regards to developing 
their Plans. 

CLCs further argue that the Prevention Strategy avoids any real form of 
accountability due to the lack of clear, concise, directive and specific terms of how 
each Implementation Plan is to be developed, implemented and monitored.  

Additionally, reports from community legal centres indicate the continued prevalence 
of domestic violence complaints and the inadequacy of the current laws and policies 
to protect women and their children, particularly in remote areas.  For example, the 
Pilbara Community Legal Service estimates that 18% of all clients who access 
services at the centre have experienced or are at risk of experiencing domestic 
violence.   

The Australian Law Reform Commission has also released two reports addressing 
family violence: Family Violence – A National Legal Response (ARLC 114, 2010) in 
2010 and Family Violence and Commonwealth Laws – Improving Legal Frameworks 
(ALRC 117, 2011).  In total, the two reports provide 289 recommendations.580  These 
do not currently appear to be prioritised by Federal or State Government, bringing 
some doubt to the Government Governments’ stated commitment to reducing 
violence against women and children. 

• Compensation for victims of crime 

In the Pilbara in Western Australia, community legal centres have noted that there is 
a lack of community awareness about the right of victims of crime to claim 
compensation.  Victims are unaware of these rights, resulting in claims being made 
well out of time.  A great deal of effort is therefore required to apply to the Office of 
Criminal Injuries Compensation (CIC) for an extension of time, etc.  Such rural 
applicants also encounter additional issues in meeting the medical and psychological 
evidence required in support of a CIC claim as there are few medical practitioners 
and the communities are small and tight-knit.  It is considered that having an 
“outsider” travel to the communities to assist with making the required medical and 
psychological assessments would be beneficial. 

                                                      
579 An overarching Strategy to guide and govern how the WA Government will develop, implement and review/evaluate its 
Jurisdictional Implementation Plans. see Department for Child Protection and Family Support, ‘Western Australia’s Family and 
Domestic Violence Prevention Strategy to 2022: Creating Safer Communities’ (Report, Government of Western Australia) 
<http://www.dcp.wa.gov.au/CrisisAndEmergency/FDV/Documents/WA%20FDV%20Prevention%20Strategy%20to%202022.pdf
>. 
580 Australian Government Law Reform Commission, ‘ALRC releases Family Violence and Commonwealth Laws Report’ (Media 
Release, Australian Government, 8 February 2012) <http://www.alrc.gov.au/news-media/media-release/alrc-releases-family-
violence-and-commonwealth-laws-report>. 
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Women’s Law Centre also reports that there are a number of provisions in the 
Criminal Injuries Compensation Act that unfairly disadvantage victims of family 
violence and sexual assault (particularly women).  In lieu of amending the Act, some 
guidelines regarding family violence and sexual assault cases are required. 

• Vulnerable witnesses in family law 

The extent of family violence in the family law system is significant.  The Australian 
Institute of Family Studies identified that over half of the family law files they 
examined contained allegations of family violence.581 

It is well recognised that some violent and controlling perpetrators will use litigation 
against their former spouses to continue to control / punish them after separation.  
There is a current lack of protections for victims of family domestic violence and 
sexual assault whose ex-partners do this, for example, by acting for themselves and 
using cross-examination as a weapon to further instil fear and control.582 

Legal protections do, however, exist in State law in criminal jurisdictions for sexual 
offences and in domestic violence legislation to protect vulnerable witnesses.583  
These same protections are currently not afforded to vulnerable witnesses in family 
law to exposing them to further devastating emotional and psychological 
consequences of being cross-examined by their abuser. 

• Homelessness 

Intimately connected with family and domestic violence is homelessness.  Under the 
National Partnership Agreement on Homelessness (NPAH), the Western Australia 
and Federal Governments jointly committed $135.1 million over four years (2009 – 
2012) to address homelessness. The funding supports programs which provide 
housing and related services. For example, the ‘A Place to Call Home’ program 
provides supported housing for 12 months, beyond which clients are expected to 
maintain the tenure in their dwellings  independently. Other programs include 
financial counselling and private rental support services which address debt or 
tenancy management issues before clients risk eviction. 584   

Independent evaluators, Social Systems and Evaluation, reported in March 2013 that 
the NPAH programs have been successfully implemented, with positive outcomes for 
clients.585  In its Final Report, it made several recommendations including continued 
funding for all 14 NPAH programs, continued commitment by the Department of 
Housing to allocate a proportion of housing to NPAH clients, review of the current 
housing support model for juvenile offenders, etc.586  

                                                      
581 Lawrie Moloney et al., ‘Allegations Of Family Violence And Child Abuse In Family Law Children’s Proceedings: A Pre-Reform 
Exploratory Study’ (Research Paper No 15, Australian Institute of Family Studies, 2007) 7. 
582 Women’s Legal Services Australia, ‘Women’s Legal Services Australia Priority Issues 2013’ (Media Release, 28 August 
2013) <http://www.wlsa.org.au/media_releases/wlsa_priorities/>. 
583 Ibid. For example, section 106G of the Evidence Act 1906 (WA) provides that an unrepresented accused is not entitled to 
directly cross-examine a protected witness (including victims of serious sexual offences). Section 44C of the Acts Amendment 
(Family and Domestic Violence) Act 2004 (WA) provides that an unrepresented accused is not entitled to directly cross-examine 
persons with whom the accused is in a family and domestic relationship. 
584 Rosemary Cant, Barbara Meddin and Colin Penter, ‘National Partnership Agreement on Homelessness: Evaluation of 
Western Australian Programs – Final Report’, (Report, Social Systems & Evaluation, March 2013) 2, 3 
<http://www.dcp.wa.gov.au/servicescommunity/Documents/WA NPAH Evaluation Report.pdf>. 
585 Department for Child Protection and Family Support, ‘Evaluation Report Release on National Partnership Agreement on 
Homelessness Implementation’ (Media Release, 7 June 2013) 
<http://www.dcp.wa.gov.au/servicescommunity/Documents/Evaluation Report.pdf>. 
586 Rosemary Cant, Barbara Meddin and Colin Penter, above n 584, 13. 
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In spite of this, in the lead up to the September 2013 election, no major parties 
appear to have committed to the efforts necessary to halve homelessness by 
2020.587 

• Women in the workplace  

A culture change in Australian workplaces is needed.588 Steps have been taken to 
progress this, such as the commissioning of a new research project by the Australian 
Human Rights Commission on the prevalence of discrimination relation to pregnancy 
at work and return to work after parental leave.589 The Workplace Gender Equality 
(Matters in relation to Gender Equality Indicators) Instrument 2013 was also tabled in 
Parliament on 12 March 2013, giving effect to the new reporting framework provided 
for under the Workplace Gender Equality Act 2012 (Cth).590  

There remains, however, a noticeable pay gap between men and women which has 
in fact widened in favour of men in two of Australia’s most female-dominated 
industries (health care and social assistance).591 The Workplace Gender Equality 
Agency says that in 2013, there is a 17.5% pay gap across all sectors.592 

• Sexual harassment 

Sexual harassment appears to be a persistent workplace issue with further high 
profile cases being reported in the media.593   

In June 2013, the Sex Discrimination Amendment (Sexual Orientation, Gender 
Identity and Intersex Status) Act 2013 (Cth) extended the list of circumstances to be 
taken into account when assessing whether or not sexual harassment has 
occurred.594  

On 23 July 2013, an Audit on the implementation on the recommendations made in 
Report on the Review into the Treatment of Women in the Australian Defence Force 
Academy was released with findings that the ADFA has made significant progress in 
implementing the recommendations.595 

Women’s Legal Services NSW also received the 2013 $7,000 grant which will fund a 
project which will build on the Jessie Street Trust’s 2012 See Hear Speak campaign. 
This campaign challenges sexual harassment in the workplace by encouraging public 
dialogue. Jessie Street Trust aims to empower women to identify sexual harassment 
and take appropriate action.596  

                                                      
587 Homelessness Australia, ‘Major Parties Still Haven’t Committed To The Efforts Necessary To Halve Homelessness By 2020’ 
(Media Release, Homelessness Australia, 11 August 2013) 
<http://www.homelessnessaustralia.org.au/index.php/publications/media-releases>. 
588 Lucille Keen, ‘Culture Change Needed: Vic’s New Commissioner’, Australian Financial Review (online), 4 September 2013 
<http://www.afr.com/p/national/work_space/culture_change_needed_vic_new_commissioner_cAqV17WNWYkO8Clf55gr0M>. 
589 Australian Human Rights Commission, ‘Pregnancy Discrimination’ (News Release, 22 June 2013) 
<https://www.humanrights.gov.au/pregnancy-discrimination>. 
590 Department of Families, Housing, Community Services and Indigenous Affairs, ‘Workplace Gender Equality (Matters in 
relation to Gender Equality Indicators) Instrument 2013’ (Fact Sheet, Australian Government, 2013) 
<http://www.fahcsia.gov.au/sites/default/files/documents/04_2013/reporting_matters-fact_sheet.pdf>. 
591 Matt Wade, ‘Gender Pay Gap Widens Even In Sectors Boasting Female Majority’, The Sydney Morning Herald (online), 3 
September 2013 <http://www.smh.com.au/national/gender-pay-gap-widens-even-in-sectors-boasting-female-majority-
20130902-2t13j.html>. 
592 Workplace Gender Equality Agency, ‘The Cost Of Being Female: 64 Extra Days At Work’ (Media Release, 2 September 
2013) <http://www.wgea.gov.au/news-and-media/cost-being-female-64-extra-days-work>. 
593 For example, see: Lucille Keen, ‘Energy Exec Mcindoe Said He Feared ‘Tattslotto’ Sexual Harassment Case’, Australian 
Financial Review (online), 2 September 2013 
<http://www.afr.com/p/national/energy_exec_mcindoe_said_he_feared_ic67lELzIy1sxuWkG4hRzK>. 
594 Australian Human Rights Commission, ‘Sexual Orientation, Gender Identity And Intersex Amendments A Step Closer To Full 
Equality’ (Media Release, 26 June 2013) <https://www.humanrights.gov.au/news/media-releases/sexual-orientation-gender-
identity-and-intersex-amendments-step-closer-full>. 
595 News.com.au, ‘ADFA making strides on improving culture’, News.com.au (online), 23 July 2013 
<http://www.news.com.au/breaking-news/national/adfa-making-strides-on-improving-culture/story-e6frfku9-1226683737452>. 
596 Jessie Street Trust, See Hear Speak, (2013) Jessie Street Trust <http://jessiestreettrust.org.au/campaign-2012/>. 
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This Report Card commends these developments; however, notes that given the 
persistence of the issue, more is required at a national and state level, for example, 
in the form of educational campaigns to raise awareness of sexual harassment.   

• Australian National Action Plan on Women, Peace and Security 2012 – 2018  

Following the launch of the National Action Plan on Women, Peace and Security 
2012 – 2018 on 8 March 2012, various Government officials pledged Australia’s 
commitment to addressing women’s rights in conflict situations.597  In particular, 
Australia confirmed that during its Security Council Presidential term in September 
2013, it would highlight the important leadership role women can play in peace and 
conflict situations.598 

Australia hosted an event on 6 September 2013 at the UN Headquarters in New York 
to discuss increasing women’s representation in peace negotiations and post conflict 
peace building and recovery.599  The forum brought together members of the UN 
Security Council, the UN Peacebuilding Commission and women who have led 
peacebuilding efforts.  While positive, Australia should be employing a range of other 
mechanisms within the Security Council’s processes to progress the Women, Peace 
and Security agenda.600  

Further, at the time of writing, Australia’s Security Council plans were uncertain in the 
wake of the Federal election, as well as the Syrian crisis.601  

(c) Negative Developments since November 2012 

• Changes to Family Court of Western Australia fees from 1 January 2013 

Prior to 1 January 2013, individuals suffering from financial hardship paid a $60 fee 
for filing a divorce application.  From 1 January 2013, the fee is $265 which is a 
significant increase for a mother on a single parent benefit or a disability support 
pension.  Other fees have also increased, including the filing fee for consent orders 
(from $80 to $145) which may see those suffering from financial hardship agreeing to 
informal parenting arrangements as opposed to those formalised by the court. 

There is a concern that such large increases will result in a system of divorce which 
is only accessible to middle and high income earners and more generally, a family 
law system which is not readily accessible and does not accord with the National 
Plan to Reduce Violence Against Women and their Children (strategy 5.1) which 
seeks to enhance the family law system’s response to family violence. 

• WA Police and Department of Child Protection attitudes to family violence  

A practice appears to be emerging at the Department of Child Protection whereby 
victims of domestic violence are being told that they are not being protective of their 
children by “allowing” them to be exposed to domestic violence.  Several Community 

                                                      
597 Caitlin Hamilton and Laura J. Sheperd, ‘Accountable for what? Accountable to whom? The Australian Government and the 
Women, Peace and Security Agenda’ on Women, Peace and Security Academic Collective (8 March 2013) 
<http://wpsac.wordpress.com/2013/03/08/accountable-for-what-accountable-to-whom-the-australian-Government-and-the-
women-peace-and-security-agenda/>. 
598 UN Women National Committee Australia, ‘Australia To Focus On Women During Security Council Presidential Term’ (Media 
Release, 26 June 2013) <https://unwomen.org.au/news/media-release-australia-focus-women-during-security-council-
presidential-term>. 
599 Australia: United Nations Security Council 2013-14, ‘Women, Peace And Security: Women’s Participation In Peacebuilding’ 
(Media Release) <http://australia-unsc.gov.au/australia-and-the-un/current-issues/strengthening-womens-participation-in-
peacebuilding/>; Department of Foreign Affairs and Trade, ‘Australian brings women’s voices to New York on peacebuilding’ 
(Media Release, 6 September 2013) <http://www.dfat.gov.au/media/releases/department/2013/dfat-release-20130906.html>. 
600 Susan Harris Rimmer, ‘Women, Peace And Security: The Theme Of Australia’s Security Council Presidency’ on The 
Conversation (30 August 2013) <http://theconversation.com/women-peace-and-security-the-theme-of-australias-security-
council-presidency-17490>. 
601 Catherine McGrath, ‘Election Uncertainty Casts Cloud Over Australia’s UN Security Council Plans’, ABC News (online), 1 
August 2013 <http://mobile.abc.net.au/news/2013-07-31/election-uncertainty-has-impact-on-un-security-council-bid/4855568>. 
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Legal Centres have been told by clients that the Department of Child Protection and 
the WA Police have been advising victims to seek VROs and are likely to threaten 
the victim with the removal of her children where a VRO is not sought.  Such action is 
however not always possible or appropriate, for example, for fear of retaliation by the 
perpetrator, an inability to meet the VRO criteria, or the unavailability of alternative 
accommodation and therefore the risk of homelessness.     

Community Legal Centres have also been advised of inappropriate responses from 
the WA Police.  In particular, women have reported being told that unless they leave 
the relationship, there is nothing the police can do and that it is likely that the 
Department of Child Protection will remove their children.  There also appears to be 
an emphasis by the WA Police on ensuring that the complainant is aware of the 
penalties for making false allegations, rather than focusing on what should be the 
primary concern, that is, the complainant’s safety. 

Clearly such responses are inappropriate.  They demonstrate a lack of understanding 
regarding the power imbalance in domestic violence cases which prevents victims 
from leaving the relationship and furthermore, such negative social responses 
prevent victims from reporting in the future.  An attitudinal change within the WA 
Police and Department of Child Protection is imperative.  Such a change could be 
facilitated by providing interviewing officers and case workers with specific training on 
dealing with victims of domestic violence.  

Case Study – Victims of abuse 

A has finally managed to separate from her violent partner B.  She has suffered years of 
horrific physical, sexual and emotional abuse from B and has now been encouraged by 
advocates to report the abuse to the police.   

A goes to the police to tell her story.  The police tell A that there is nothing they can do about 
it and that she should have reported it at the time.  A tells the police that she did try to report 
it at the time, but didn’t press charges due to extreme violence and death threats if she ever 
called the police again.  A notifies the police that they would have this information on record.  
She has also brought dated photos which she says would correspond with hospital records.  
She also brought the police a hand written letter in which B admits to some of the offences 
he committed against her.  

The police tell A “legally we cannot take a statement from you”, which is untrue and leaves A 
feeling disempowered and disrespected. 

Case Study – domestic violence 

The police arrive at a scene where it is clear an incident of family violence has taken place by 
A (male) against B (female). B is very scared, upset and distraught and isn’t saying much, 
but there are neighbours and other witnesses available.   

Instead of conducting a full investigation which would likely put the police in a position to 
charge A, they issue A with a police order and tell B to “go get a restraining order”. This 
response fails to demonstrate to A that family violence is a crime against the state and is 
unacceptable in the community and further puts the onus on B to protect herself when she 
may not be able to for a number of reasons such as threats, coercion and fear. 
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Case Study Three- legal assistance to victims to domestic abuse 

A is an African immigrant to Australia, married to B.  Her first language is an African 
language; her English is very limited and she has limited financial means.  She is the 
mother and primary carer to four young school-aged children. 

A & B own a home together.  Over time, B starts issuing death threats against A and 
begins abusing her and the children.  Fearing for their safety, A and the children flee the 
family home and seek help at a women’s refuge.  A CLC assists A to obtain a violence 
restraining order against B. 

As A’s case is complex and involves allegations of family violence, she receives 
assistance from her local CLC with her family law child-related proceedings and is seeking 
further assistance with respect to her property settlement. Unfortunately there is a 
massive gap in service provision of free or low cost property assistance in WA and across 
the country.  The CLC tries to assist A, but they are only able to provide one-off advice to 
A in relation to her property settlement.  A is left in a vulnerable situation due to her 
intersecting vulnerabilities (in addition to being a victim of family domestic violence), she is 
not the type of client who can be empowered by a one-off advice.  Rather she needs 
ongoing advocacy through the duration of her case to assist her to obtain a property 
settlement which will give her the economic freedom she needs to not be at risk of going 
back to B’s violence and ensure she has accommodation and resources for her and her 
children.  

CLCs report that victims of violence often face intersecting vulnerabilities that further 
compound their legal issues. 

17.5 Recommendations: 

• The Federal Government should implement any outstanding recommendations 
made by the Committee on the Elimination of all forms of discrimination against 
Women.  

• The State Government should ensure that the WA Family and Domestic Violence 
Prevention Strategy to 2022 is clear, concise, directive and specific in terms of 
how each Implementation Plan is to be developed, implemented and monitored, 
including setting out specifically in the Strategy: 

• the reporting and monitoring processes, including ensuring that the Annual 
Achievement Reports are comprehensive and provide  information beyond 
listing planned or undertaken activities, including scope to provide 
feedback about what things aren’t working and how we can overcome that 
in future plans, as well as highlighting the successes; 

• how the Senior Officers’ Group (charged with overseeing the 
implementation of the plan) will consult with communities in the lead up to 
developing an Implementation Plan, which will not only aid in educating 
people, but also create a sense of ownership from being involved and 
therefore a sense of responsibility and support for the Plan; 

• how each implementation Plan should be developed and how it will look 
including ensuring that “Action Areas” are descriptive, specific and  
directive by including specific strategies and who is accountable. 
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• The State Parliament should amend the Family Court legislation to include 
protections for vulnerable witnesses such as protection from being cross 
examined by their abuser during family law proceedings.  

• The State Government fund educational programs in the Pilbara region to educate 
victims of crime about their rights in respect to compensation.  

• The State Government issue CIC Guidelines for applicants in relation to victims of 
sexual assault and family violence-related offences 

• The accessibility of the Criminal Injuries Application Form be improved, including: 

• by making Microsoft Word versions available; and 

• by providing the ability to delete non-applicable sections, or an 
online application mechanism be developed that saves applicants’ 
data and only requires them to fill out sections relevant to their 
circumstance. 

• The State Government review the court fees associated with family law 
proceedings for individuals suffering from financial hardship with a view to 
decreasing the fees to their pre 1 January 2013 amounts.  

• The Federal Government should promote new educational campaigns to raise 
awareness of sexual harassment against women and educate on the ways to 
prevent it. 

• All Federal and State Government agencies involved in family and domestic 
violence matters receive comprehensive and ongoing cultural and family and 
domestic violence training, including the Western Australian Department of Child 
Protection and Western Australian Police and that the requirement of such training 
be legislated. 

• Minimum standards of investigation in relation to family and domestic violence for 
police be legislated or alternatively introduced in police policies and procedures 
that are made publically available. 

• The State Government provide funding to CLCs and Legal Aid in relation to Family 
Law property settlement matters 
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17.6 Contacts and further information 

Women’s Law Centre of WA inc – www.wlcwa.org.au 

Women’s Legal Services Australia – http://www.wlsa.org.au/ and 
www.safetyinfamilylaw.com 

Equality Rights Alliance – Women’s Voices for Gender Equality – 
www.equalityrightsalliance.org.au 

YWCA Australia – http://www.ywca.org.au/  

Amnesty International – Stop Violence Against Women – www.amnesty.org.au/svaw/  

Avert – www.avertfamilyviolence.com.au/en.aspx 

National Human Rights Action Plan – www.humanrightsactionplan.org.au/nhrap/  

Australian Lawyers for Human Rights - www.alhr.asn.au 

Office of the Inspector of Custodial Services - 
http://www.custodialinspector.wa.gov.au/go/inspection-reports-and-thematic-reviews 

Human Rights Watch - www.hrw.org 

Australian Human Rights Commission - http://humanrights.gov.au/ 

Human Rights Law Centre - www.hrlrc.org.au 
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18 Youth & Children  

18.1 Summary of issues 

Over the last 12 months there have been a number of positive developments, 
including at the Commonwealth level the establishment of the establishment of Royal 
Commission into Institutional Child Sexual Abuse and the appointment of Ms Megan 
Mitchell as the National Children’s Commissioner.  There has also been positive 
development at the state level including the commencement of the project to provide 
mental health support for children appearing Perth’s Children’s Court and the 
amendment of the Family Court Act 1997 (WA) to ensure that the definitions of the 
terms "abuse" and " family violence" are applicable to West Australian children born 
from de facto relationships or same sex relationships.602   

Unfortunately this year saw a number of children being placed in adult correctional 
facilities at the Hakea prison and an extension of the mandatory sentencing 
legislation within Western Australia. These negative developments are in direct 
contradiction to the concluding observations made by the Committee on the Rights of 
the Child. 

Over the next 12 months State Government needs to take steps to address issues 
around birth registration and invest in justice reinvestment strategies.  

18.2 Minimum Standards  

International law:  

• United Nations Convention on the Rights of the Child 1989 

• International Covenant on Civil and Political Rights, Arts 2,13, 14, 15, 16 and 
21 

• Universal Declaration of Human Rights 

• United Nations Standard Minimum Rules for the Administration of Juvenile 
Justice (Beijing Rules) 

Domestic law:  

• Children and Community Service Act 2004 (WA) 

• Young Offender’s Act 1994 (WA) 

18.3 Most recent concluding observations made in respect of Australia 

The Committee on the Rights of the Child in their 2012 Concluding Observations 
relevant requested Australia to: 

• continue and strengthen its efforts towards a full withdrawal of its reservation 
to article 37 (c) of the CRC (para 10); 

• regularly evaluate disparities in the enjoyment by children of their rights and 
on the basis of that evaluation undertake the necessary steps to prevent and 
combat discriminatory disparities 

                                                      
602 Family Court Amendment (Family Violence and Other Measures) Bill 2013 (WA). 
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• take action to address disparities in access to services by Aboriginal and 
Torres Straight Island children and their families (para 30) 

• review its birth registration process to ensure that all children born in Australia 
are registered at birth and that no child is disadvantaged due to procedural 
barriers to registration, including by raising awareness among the Aboriginal 
population on the importance of birth registration and providing special 
support to facilitate birth registration for illiterate persons. It further urges the 
State party to issue birth certificates upon the birth of a child and for free.  

• undertake measures to ensure that no child is deprived of citizenship on any 
ground regardless of the status of his/her parents 

• improve its social services, including education, income support, the health 
system, the disability service system and employment systems and the 
coordination amongst these, to strengthen their responsiveness to the needs 
of children and youth who are at risk of homelessness 

• consider the inadequacy of privacy protection for children in penal 
proceedings, including legislation in WA and the NT permitting the publication 
of personal details of a person, including minors, who has carried out anti-
social behaviour.   

18.4 Performance Card 

(a) Positive Developments since November 2012 

• Establishment of Royal Commission into Institutional Child Sexual Abuse 

On Friday 11 January 2013, Her Excellency Quentin Bryce, Governor-General of the 
Commonwealth of Australia, appointed a six-member Royal Commission to 
investigate Institutional Responses to Child Sexual Abuse.603 The Commissioners 
were appointed for a term of three years. The Royal Commission will prepare an 
interim report by no later than 30 June 2014 and the final report has been set 
tentatively at the end of 2015.  

The Royal Commission inquiries into how institutions who have a responsibility for 
children have managed and responded to allegations and instances of child sexual 
abuse. It also investigates where systems have failed to protect children, and make 
recommendations on how to improve laws, policies and practices to prevent and 
better respond to child sexual abuse in institutions. 

The Royal Commission has released three Issues Papers dealing with Working with 
Children Check, Child Safe Organisations and “Towards Healing”.604  The Royal 
Commission invites submissions from interested individuals and Government and 
non-Government organisations about the content.605 

                                                      
603 Royal Commission into Institutional Responses to Child Sex Abuse, About Us, Australian Government 
<http://www.childabuseroyalcommission.gov.au/our-work/about-the-royal-commission/>. 
604 “Principles and Procedures in Responding to Complaints of Sexual Abuse against Personnel of the Catholic Church in 
Australia” was adopted by the Australian Catholic Bishops Conference and Catholic Religious Australia in 1996. 
605 See Royal Commission into Institutional Responses to Child Sex Abuse, Issues Papers and Submissions, Australian 
Government <http://www.childabuseroyalcommission.gov.au/our-work/issues-papers/>. 
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• Appointment of National Children’s Commissioner  

The appointment of Ms Megan Mitchell as Australia’s first National Children’s 
Commissioner (NCC) was announced on 25 February 2013 and she took office on 27 
March 2013.606  This appointment has been long –awaited as Australia’s obligation to 
establish this role started when it ratified the Convention on the Rights of the Child in 
December 1990. 607 

Section 46MB of the Australian Human Rights Commission Act 1986 (Cth) describes 
the functions that are to be performed by the NCC. These include to:608 

• submit a report to the Minister each year, dealing with matters relating 
to the enjoyment and exercise of human rights by children in Australia. 

• promote discussion and awareness of matters relating to the human 
rights of children in Australia. 

• undertake research, or educational or other programs, for the purpose 
of promoting respect for the human rights of children in Australia, and 
promoting the enjoyment and exercise of human rights by children in 
Australia. 

• examine existing and proposed Commonwealth enactments for the 
purpose of ascertaining whether they recognise and protect the 
human rights of children in Australia, and to report to the Minister the 
results of any such examination. 

Ms Mitchell visited Perth in August 2013 during the “Big Banter” tour. 

On 11 December 2013, Ms Mitchell tabled in parliament her Children’s Rights Report 
for 2013 which examines the Convention on the Rights of the Child and its 
implementation in Australia.609 

• Funding for mental health early intervention at Perth Children’s Court 

A $2.2 million pilot program commenced on 8 April 2013 implementing 2012-2013 
State Budget allocation in relation to mental health support for children appearing in 
the Perth Children’s Court.610 

The program involved the placement of a small team of mental health and non-
Government organisations in the Court. A separate court will not be established, as 
the priority is to integrate the services into the existing case management and multi-
agency services working within the Court.611 

The team will offer assessments, some clinical intervention, and referrals and 
assistance in accessing community and NGO services. The team will have access to 

                                                      
606 Human Rights Law Centre, ‘Rights Agenda, Special Children’s Rights Edition 2013’ (Report, Human Rights Law Centre, July 
2013) 2 <http://www.hrlc.org.au/wp-content/uploads/2013/07/HRLC_Bulletin_2013_CHILDRENS_EDITION.pdf>. 
607 Ibid 2. 
608 Ibid 3. 
609 National Children’s Commissioner, ‘Children’s Rights Report 2013’ (Report, Australian Human Right Commission, 5 
November 2013) <http://www.humanrights.gov.au/sites/default/files/document/publication/ChildrenRightsReport2013.pdf>. 
610 Department of Premier and Cabinet, ‘More Help for Young Offenders with Mental Illness (Media Release, Government of 
Western Australia, 8 April 2013) 
<http://www.mentalhealth.wa.gov.au/Libraries/pdf_docs/More_help_for_young_offenders_with_mental_illness_1.sflb.ashx>. 
611 Mental Health Commission, Mental Health Court Diversion and Support Program, Government of Western Australia 
<http://www.mentalhealth.wa.gov.au/mentalhealth_changes/Mental_Health_Court_Diversion.aspx#>. 
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some brokerage funds to meet urgent psycho-social needs, particularly those not able 
to be provided by existing resources. 612 

The services are particularly intended to provide early intervention, and to assist the 
coordination of the various services to children and young people who are in need of 
assistance.613 

The Committee on the Rights of the Child had serious concerns that no measures 
have been taken to ensure that children with mental illnesses and/or intellectual 
deficiencies who are in conflict with the law are dealt with using appropriate 
alternative measures without resorting to judicial proceedings. This program can be 
seen as a substantial reform to support children with mental illnesses within the court 
system. 

• Response to the Commissioner’s 2011 Inquiry into the mental health and 
wellbeing of children and young people in WA 

In 2012, after a trial/pilot scheme the Young People with Exceptionally Complex 
Needs (YPECN) program was established. 614  The YPECN program is a State 
Government inter-agency initiative which targets young people with two or more of 
the following: 

• mental health issues;  

• acquired brain injury; 

• intellectual disability;  

• a significant substance abuse problem; and  

in addition pose a significant risk of harm to themselves or others, require extensive 
support and would benefit from receiving coordinated services; and from whom the 
existing system is not working as it should.  

This program is jointly funded by the Department for Child Protection, Mental Health 
Commission and Disability Service Commission.615 The program consists of: 

• an Inter-agency Committee comprised of Executive level 
representation from the nine partner agencies; 

• a YPECN Inter-agency Coordinator; and 

• a Young Person’s Services Team (comprised of existing and potential 
services and supports). 

This program follows the recommendations made by the Committee on the Rights of 
the Child as it provides a specialised health service and targeted strategy for young 
people at particular risk of mental health problems.616 

                                                      
612 Ibid. 
613 Ibid. 
614 Commissioner for Children and Young People WA, ‘Youth Justice: Issues Paper 13’ (Issues Paper, Government of Western 
Australia, May 2013) 4 
<http://www.ccyp.wa.gov.au/files/IssuesPapers/Youth%20Justice%20Issues%20Paper%20May%202013.pdf>. 
615 Young People with Exceptionally Complex Needs Project, Young People with Exceptionally Complex Needs (YPECN) 
Program (2013) Young People with Exceptionally Complex Needs Project, 2 
<http://www.dcp.wa.gov.au/Organisation/Documents/YPECN%20DCP.pdf>. 
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• Amendments to Western Australian Family Law legislation for children of 
separating defacto couples 

On 7 June 2012 amendments were made to the Family Law Act 1975 (Cth) in relation 
to family violence.  The amendments provided new and broader definitions of family 
violence and child abuse, strengthened court process around family violence and 
abuse and gave top priority to child safety in the list of considerations necessary for 
assessing a child’s best interests.  

As Western Australia has retained its powers in relation to the children of unmarried 
partners, rather than referring them to the Commonwealth these amendments only 
applied in Western Australia to people who are (or were) legally married. 

On 4 October 2013 parallel changes were made to the Family Court Act 1997 (WA) 
to ensure that the definitions of the terms "abuse" and " family violence" were 
included as considerations when determining best interests for children for West 
Australian children born from de facto relationships, same sex relationships or from 
people who had a short relationship or were never married.617   

 Expanded Medicare Healthy Kids Check 

In March 2013, the Commonwealth Department of Health announced the Expanded 
Medicare Healthy Kids Check which provides an additional $11 million being 
committed over five years.618 This expansion that will now include assessment of a 
child’s social and emotional wellbeing, in addition to the physical health, general 
wellbeing and development aspects that form part of the current health check. It also 
lowers the age bracket to children three-and-a-half to five years. 

(b) Requires Attention 

• Birth Registration 

Following the Committee on the Rights of the Child concluding observation urging 
Australia to review its birth registration process to ensure that all children born in 
Australia are registered at birth, the Australian Research Council has provided 
funding to Monash University to undertake research into the problems faced by the 
Indigenous population when trying to access the birth registration process. This 
project will be completed in 2014.619  

This study is investigating the nature and extent of problems faced by Aboriginal 
Australians trying to obtain a birth certificate, including those in Western Australia. 
The project will: 

• identify possible barriers to completing birth registration;  

• following extensive consultation with Aboriginal communities and other key 
stakeholders, recommend appropriate solutions; and  

                                                                                                                                                                      
616 UN Committee on the Rights of the Child (CRC), Concluding Observations of the Committee on the Rights of the Child: 
Australia, 60th sess, 1725th mtg, UN Doc CRC/C/AUS/CO/4 (28 August 2012) [65]. 
617 Family Court Amendment (Family Violence and Other Measures) Bill 2013 (WA). 
618 Department of Health, Expanded Medicare Healthy Kids Check (8 March 2013) Australian Government 
<http://www.health.gov.au/internet/main/publishing.nsf/Content/healthy-kidschk>. 
619 For more information see Monash University, Closing The Gap On Indigenous Birth Registration, (14 June 2013) Monash 
University <http://www.law.monash.edu.au/research/achievements/research-grants/arc-linkage-projects/closing-gap-on-
indigenous-birth-registration.html>. 
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• provide quantities data to support strategies and policies aimed at improving 
birth registration among Aboriginal and Torres Strait Islander.620  

It is important for this issue to remain on the WA Government’s radar to ensure that 
the Government takes appropriate action to ensure all children can obtain birth 
registration and a copy of their birth certificate. 

• Justice reinvestment  

Western Australia’s juvenile detention rates are the highest in the nation.621  To help 
reduce this statistic and the cost to the community the Government needs to 
reconsider its approach and spend money on justice reinvestment. 

The Western Australian Department of Corrective Services calculated that the cost 
per day for juvenile detention was $624 per person, and for juvenile community 
custody $77 per person. The cost of detaining a young person was $227,760 per 
annum.622 

In February 2013, the Western Australian Association for Mental Health, Western 
Australian Council of Social Service Inc and Western Australian Network of Alcohol & 
other Drug Agencies issued a discussion paper to promote public discussion on the 
composition and effectiveness of WA’s investment in the area of prisons and the 
justice system.623 The paper concluded that despite increasing investment in prisons 
and the justice system in WA and a ‘tough on crime’ approach, including mandatory 
sentencing, minimum terms, and reduced parole, no significant return on the State’s 
investment in this area has been achieved.624 The recommendations included 
(among others):625 

• a comprehensive audit of all prisoners in Western Australia correction 
facilities that includes current mental health issues, alcohol and drug 
use and access to existing or desired services; 

• embed annual prisoner health and social service need auditing as an 
ongoing function of the Department of Corrective Services in 
partnership with the Department of Health, Mental Health 
Commission, and the community sector; 

• expand community services to facilitate transition from prison; and 

• ensure a full range of mental health services in WA prisons and 
detention centres are provided. 

                                                      
620 Onemda VicHealth Koori Health Unit, ‘Closing the Gap on Indigenous Birth Registrations: 

Quantifying Indigenous Exclusion’ (Fact Sheet, University of Melbourne, September 2013) 
<http://www.onemda.unimelb.edu.au/sites/default/files/docs/Birth%20registrations.pdf>. 
621 Australian Institute of Criminology, ‘Trends & Issues in Crime and Criminal Justice No. 416’ (Report, Australian Government, 
May 2011) 2 <http://www.aic.gov.au/media_library/publications/tandi_pdf/tandi416.pdf>. 
622 Commissioner for Children and Young People, Submission 23 to Senate Legal and Constitutional Affairs Reference 
Committee, Inquiry into the Value of Justice Reinvestment Approach to Criminal Justice in Australia, 13 March 2013, 4 
<https://senate.aph.gov.au/submissions/comittees/viewdocument.aspx?id=019703fd-a9de-45e7-993a-d59fc3e6fa42>. 
623 Western Australian Association for Mental Health, Western Australian Council for Social Services Inc and Western Australian 
Network of Alcohol & Other Drug Agencies, ‘Justice & Community Safety in Western Australia: A Call for Efficient Investment in 
Effective Outcomes’ (Discussion Paper, Western Australian Association for Mental Health, February 2013) 
<http://www.wacoss.org.au/Libraries/z_eNews_304/Justice_and_Community_Safety_Report.sflb.ashx>. 
624 Ibid 4. 
625 Ibid 35-37. 
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In June 2013, the Senate Legal and Constitutional Affairs References Committee 
issued their report into the value of a justice reinvestment approach to criminal justice 
in Australia which made a number of recommendations.626  The WA Government 
should implement the relevant recommendations made in the Senate Report. 

• Review of Commissioner for Children and Young People Act 2006 (WA) 

On 31 May 2013, the long overdue review of the Commissioner for Children and 
Young People 2006 (WA) (CCYP) was completed and it is currently under 
consideration with the Attorney General.  This Report should have been done 5 years 
after the commencement of the CCYP.   

The Report was conducted by the Public Sector Commission, and looked not only at 
the operation and effectiveness of the CCYP, but considered: 

 the extent to which the purpose of the Act, including the advocacy, promotion 
and monitoring of the wellbeing of children and young people, is being 
achieved (specifically but not limited to section 19 of the CCYP); 

 what amendments are necessary to enable the Commissioner for Children 
and Young People to operate as a ’one stop shop’ for any complaint 
concerning child abuse, regardless of the public sector agency that the matter 
relates to.627 

Further consideration of these issues is required by the WA Government to ensure 
that the CCYP is effective in achieving their objectives.  It is a positive development 
that this long awaited review has been undertaken but requires attention to see how 
or whether these recommendations will be implemented.  

• Children placed in adult correctional facilities  

The 2012 Report Card expressed concerns in relation to the conditions at Western 
Australia’s only youth detention centre at Banksia Hill.628  These conditions were said 
to lead to the outbreak of the riot that happened in January 2013 which caused 
considerable damage to the prison, and child detainees were relocated to the adult 
Hakea prison. 629 

Placing children in adult correctional centres is contrary to Article 37(c) of the 
Convention on the Rights of the Child which provides that children placed under 
detention must be separated from adults.  Unfortunately, Australia has entered into a 
reservation to Article 37(c) allowing it to place children deprived of their liberty in cells 
or institutions in which there are adults present. Recently, the Committee on the 
Rights of the Child urged Australia strengthen its efforts towards a full withdrawal of 
its reservation to article 37(c) and to allocate the necessary resources to ensure that 
children and adults are placed in separate correctional centres.    

                                                      
626 Senate Standing Committee on Legal and Constitutional Affairs, Recommendations, Parliament of Australia 
<http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs/Completed_inquiries/20
10-13/justicereinvestment/report/b02>. 
627 Public Sector Commission, Review of the Commissioner for Children and Young People Act 2006 (2 September 2013) 
Government of Western Australia <http://www.publicsector.wa.gov.au/public-administration/sector-performance-and-
oversight/reviews-investigations-and-special-inquiries/reviews/review-commissioner-children-and-young-people-act-2006>. 
628 Human Rights Law Group, ‘Human Rights in Western Australia: A Report Card on Developments in 2012’ (Report, King & 
Wood Mallesons, 2012) 80. 
629 Tim Clarke, ‘Inquiries Begin into Youth Prison Riot’, Perth Now News (online), 21 January 2013 
<http://www.perthnow.com.au/news/breaking-news/police-restore-calm-at-wa-juvenile-centre/story-e6frg13c-1226557846832>; 
Amanda Banks, ‘First Juveniles Move Back to Banksia Hill’, Yahoo News (online), 11 September 2013 
<http://au.news.yahoo.com/thewest/a/-/breaking/18877399/first-juveniles-move-back-to-banksia-hill/>. 
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These measures taken by the Government to move juvenile prisoners into an adult 
prison confirm the lack of necessary human, technical and financial resources for 
ensuring that all child offenders are held in separate correctional centres. 630 

In early September 2013, over 20 juveniles were shifted back to Banksia Hill 
detention centre and this transfer was the start of a gradual transfer program which 
was expected to take a few weeks. 631 

(c) Negative Developments since November 2012 

• Mandatory sentencing  

As noted in the 2012 Report Card, there are significant negative impacts of 
mandatory sentencing and this is a concern in Western Australia. Mandatory 
sentencing removes judicial discretion not to impose a custodial term in exceptional 
circumstances and breaches various international treaties which prohibit arbitrary 
detention.632  In spite of this there has been an extension of the mandatory sentencing 
legislation. The Criminal Code Amendment Act 2013 amended the Criminal Code and 
means that offenders who assault and cause bodily harm to youth custodial officers 
receive mandatory terms of jail or detention.633

 

In February 2013, the WA Attorney General also suggested the need for further 
tightening of mandatory sentencing laws.  Amnesty International commented on this 
suggestion and noted that it would not reduce crime, rather, these laws will result in 
further victimisation of Aboriginal children and effectively place more young offenders 
in jail.634  

• New School Levy for 457 Visa Holders  

In August 2013, the WA Government announced in its budget that 457 visa holders 
will be required to pay $4000 per child per year in order for their children to continue 
attending public primary or secondary school. The levy becomes payable on 1 
January 2014.   

This policy seems to go against article 28 of the United Nations Convention on the 
Rights of the Child and article 26 of the Universal Declaration of Human Rights which 
provides that “all children have the right to a primary education, which should be 
free”. 

• Out of control gatherings  

In December 2012, the Criminal Law Amendment (Out-of-Control Gatherings) Bill 
2012 amended the Criminal Code and the Criminal Investigation Act 2006 (WA) to 
introduce a new offence for a person who organises a gathering that becomes out of 
control, and a defence if the person can prove they took reasonable measures to 
prevent such gatherings from becoming out of control. 

The gathering must be at least 12 people with at least two engaging in specified 
conduct. Specified conduct includes things like trespassing, damaging property, 

                                                      
630 UN Committee on the Rights of the Child (CRC), Concluding Observations of the Committee on the Rights of the Child: 
Australia, 60th sess, 1725th mtg, UN Doc CRC/C/AUS/CO/4 (28 August 2012) [84]. 
631 Amanda Banks, above n 529. 
632 Human Rights Law Group, above n 528, 79. 
633 Criminal Code Compilation Act 1913 (WA) ss 297(8)(a)(ii), 318(8)(a)(ii). 
634 Amnesty International, ‘Plans to Toughen Mandatory Sentencing in WA a Step in the Wrong Direction’ (Media Release, 18 
January 2013) <http://www.amnesty.org.au/news/comments/30857/>. 
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disorderly conduct, fighting, doing obscene acts, emitting unreasonable noise, 
throwing objects to harm people, obstructing traffic, being drunk and breaking glass. 
Additionally, the gathering or the conduct of those attending (when taken together) 
must cause or is likely to cause fear or alarm, or interferes with the lawful activities of 
any person.635 The maximum penalties are 12 months imprisonment and $12,000 
fine. 

These amendments are a negative development because the definition of an ‘out of 
control gathering’ is very broad and results in organisers of gatherings being required 
to assume excessive responsibility for the behaviour of their guests.   

This issue is also considered in the Criminal Justice System and Democracy Sections 
of this Report Card. 

Case study – children in adult prisons 

A was on remand in Banksia Hill when the incident happened on the 20 January 2013.  

As a result of this incident all the young men from Banksia Hill were moved to Hakea adult 
prison. While at Hakea they were subject to long periods of lockdown, no recreation, and 
poor food.  They were not able to attend school or any other rehabilitation programs, which 
meant that many of them could not show the developments needed to secure them early 
release. There were also reports of bullying by Hakea staff and abuse from the Adult 
prisoners. Their access to family was severely curtailed; through limiting visits and phone 
calls. 

After three months in this situation, the charges against A were withdrawn and he was 
released.  He was 6 kilos lighter and traumatised by his experience. 

 

Case study - children in adult prisons 

B was also at Banksia Hill on the night of the incident. He broke out of his cell and climbed 
onto the roof. He was later caught and charged with one count of criminal damage, for which 
he was sentenced by the Children’s Court.   The Inspector of Custodial Services has found in 
his reports that during the incident at Banksia Hill, there were no attempts to escape and no 
violence either against staff or other detainees 

However, B has continued to be considered a security risk by Banksia Staff, who routinely 
subject him to lock down, he is shackled both ankle and wrist when he is transferred between 
facilities as well as being in a locked van. He is not able to access any recreation facilities 
such as the gym while at Banksia Hill and he is taunted by the prison officers –who tell him 
that the whole situation regarding the transfer to Hakea is ‘his fault’.  

 

                                                      
635 Western Australia Police, Out-Of-Control Gathering: Frequently Asked Questions, Western Australia Police 
<http://www.police.wa.gov.au/Default.aspx?TabId=1976&mid=3147&SkinSrc=[G]Skins/WAPoliceHome/WAPoliceHome&Contai
nerSrc=[G]Containers/WAPoliceContainer/MyPrintContainer&dnnprintmode=true>. 
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Case study - children in detention 

C has been held in indefinite detention for more than two decades.  He was imprisoned as a 
child.  Parole has been refused on more than one occasion because he was not able to 
demonstrate ‘treatment gains’ as he had not done pre-release programs within the parole 
review period. However, the Department of Corrective Services has routinely refused him 
access to the required programs. 

18.5 Recommendations:  

• The State Government should automatically issue birth certificates at the birth of a 
child at no cost; 

• The State Government should simplify the birth registration process and provide 
support to ensure that birth registration and certificates are accessible to all 
Australians; 

• The State Government should recognise the importance of long term and implement 
sustainable funding for programs including adequate provision for robust evaluation; 

• The children and young people at Hakea prison should be placed in a youth detention 
centre as soon as possible; 

• Adequate resources should be allocated to ensure that children are not placed in 
adult correctional centres; 

• The State Government should abandon plans to extend their mandatory sentencing 
laws and should consider abolishing their current mandatory sentencing laws.  

18.6 Contacts and further information 

Australian Lawyers for Human Rights - www.alhr.asn.au 

Office of the Inspector of Custodial Services - 
http://www.custodialinspector.wa.gov.au/go/inspection-reports-and-thematic-reviews 

Human Rights Watch - www.hrw.org 

Australian Human Rights Commission - http://humanrights.gov.au/ 

Human Rights Law Centre - www.hrlrc.org.au 


