
July 2010       45

sugar, fresh apricots and citrus peel with lifted aromas of orange 

blossom, accompanied by nutmeg and toasted barrel nuances. 

A rich, medium-bodied white, the flavours of honey, pear and 

green apple are enhanced from partial barrel fermentation 

in French oak hogsheads. Extended lees contact has further 

contributed to the mouth-feel and structure of this wine.

Marsanne and Roussane are premium varieties originating 

from Northern Rhone in France, where they are the dominant 

white grape varieties used in making the great white wines of 

Hermitage. Viognier also has its origins in the Northern Rhone, 

where it is used to make rich and aromatic white wines in 

Condieu, or to soften and add complexity to the Syrah wines of 

Cote Rotie.

Finally, can I sign off for a few months with a little light relief – 

an enjoyable red from Kalgoorlie, of all places. No one is prouder 

of their Kalgoorlie heritage than my colleague and friend Tom 

Percy QC. Tom recently put a bottle of Binduli Wines shiraz my 

way. Sourced entirely from vines in and around Kalgoorlie, the 

Binduli Wines shiraz has more aniseed on the nose than pepper 

and is probably at its best around now. Having said that, the 

people behind Paynter Enterprises, who produce Binduli Wines, 

have excelled at putting together a wine with a palate that is 

both very firm and quite dry, accompanied by a bouquet that 

has an abundance of red fruits.

So as members now rug up for winter and look to consume a 

quiet red in front of a raging fire, until October – adiós!

I
n previous editions of Brief, I have raised the issue of how 
suing for fees is the best way to get sued. However, there 
are other aspects of fee recovery that can be risky and can 
give rise to claims or complaints and these will be explored 

here.

liens

The first one is the exercising of a lien over a file. Whilst this 
is a well-recognised legal principle to recover a debt, it can 
be fraught with risk. The law in relation to liens is complex. 
Practitioners should do some research or seek independent 
advice as to whether they should exercise a lien. Whilst a firm 
retains a file, it also has the potential of being liable for anything 
that goes wrong during that period. Another firm may be 
acting, but there may be looming limitation periods, court orders 
that need to be complied with or contractual issues that need 
to be attended to. It is not necessarily a defence to a claim for 
negligence that your services have been terminated.

A practitioner may not be able to rely on the fact the client 
understands the importance of what needs to be done and the 
time in which it needs to be done. A practitioner may not be 
able to rely on the fact that a new solicitor appointed has been 
fully briefed on the position and is aware of what needs to 
be done. Therefore, practitioners should think carefully before 
exercising a lien over a file.

Terminating a retainer

The second area that may give rise to a claim is an alleged 
unlawful termination of a retainer if it is done as a result of 
unpaid fees, especially if the fees are disputed. Many costs 
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agreements give a firm the right to terminate a retainer if cost 

are unpaid. Disengagement carries a risk. A badly handled 

termination may trigger:

• A breach of contract or negligence claim.

• A complaint of an improper termination.

• A dispute about liens.

• Disputes about costs.

These risks need to be weighed against the risk of continuing 

and completing the matter with a chance you may not be paid.

A practitioner must give the client reasonable notice of an 

intention to terminate a retainer. He/she should think through 

and decide whether or not in the circumstances he/she will 

exercise a lien, charge for copying of documents, if he/she 

decides to release the whole file and ensure the bill is accurate 

and reasonable and in accordance with the cost principles 

applicable at the relevant time.

A practitioner should consider whether it is in his/her client’s best 

interest to have the retainer terminated, in particular if a court 

hearing is looming and a client could be prejudiced by having 

to change solicitors prior to a trial where he/she could be faced 

with unfavourable cost orders.

The risk management tips discussed in earlier articles apply. A 

practitioner should discuss client fees, bill regularly in amounts a 

client can handle and be alert to the reasons for non-payment. It 

may be a sign of client dissatisfaction, which could be remedied 

if addressed early and complaints and claims avoided.
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