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1

INTRODUCTION

1.1

DEFINITIONS

The meanings of the terms used in this booklet are set out below.
Term
Administration Levy
Australian Legal Practitioner Board
Board
Certificate
CLC
Annual Contribution
Fund’s Contribution
Law Firm
ILP
Insurance Arrangements
Insurance Year
Insured’s Contribution
Insureds
Law Mutual
Law Mutual Fund
Law Practice

Meaning
a levy payable annually by all Practitioners and is not included in the Annual
Contribution.
has the meaning given in section 3 of the LPA.
Legal Practice Board of Western Australia.
the insurance policy for non-exempt Practitioners in Western Australia.
a Community Legal Centre.
the annual contribution each Law Practice is liable to pay the Law Society for the
purpose of the Insurance Arrangements.
$250,000 of each claim, after the Insured’s Contribution, including defence costs paid
by the Law Mutual Fund.
has the meaning given in section 3 of the LPA.
an incorporated legal practice, as referred to in the LPA.
the compulsory insurance arrangements.
the period of insurance for the Master Policy, being midnight 30 June 2015 to midnight
30 June 2016 (unless otherwise stated in the Master Policy).
the amount the insured is required to contribute towards the first part of each Claim
against the Insured.
all legal Practitioners and all other persons in respect of whom contributions are made
by Practitioners as part of the Annual Contribution.
an organisation to carry out and administer the Insurance Arrangements for the body
of persons comprising the Insureds.
is a trust of which the Law Society is the trustee.
means:
•
an Australian Legal Practitioner who is a sole Practitioner;
•
a law firm;
•
a MDP; or
•

Law Society
LFE
LPA
Master Policy
MDP
PI
Practitioner

Principal

Pro Bono practising certificate

Regulations
Section
Underwriters
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an ILP

Note that the term “Law Practice” and “Legal Practice” (the latter as defined in the
Master Policy) are synonymous.
the Law Society of Western Australia Inc.
a low fee earner with estimated gross annual income up to $50,000.
Legal Profession Act 2008 (WA) as amended from time to time.
the agreement between the Law Society and the Underwriters.
a multi-disciplinary partnership, as referred to in the LPA.
Professional indemnity.
includes:
•
an Australian Legal Practitioner;
•
a local legal practitioner; and
•
an interstate legal practitioner,
within the meaning of Section 5 of the LPA.
a principal of a Law Practice is an Australian Legal Practitioner who is:
•
a sole Practitioner (in the case of a Law Practice constituted by the Practitioner);
•
a partner in a Law Practice;
•
a Practitioner director in an ILP; and
•
a Practitioner partner in an MDP.
A practising certificate that is issued free of fees by the Board on condition that the
holder is only engaged in the provision of legal services on a not-for-profit basis and
does not charge any person nor seek to recover a fee from any person.
The Legal Profession Regulations 2009 (WA) as amended from time to time.
a section of the LPA.
•
QBE Insurance (Australia) Ltd (50%);
•
Vero Insurance Limited (25%); and
•
Amlin Syndicate 2001 at Lloyds (25%).
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1.2

1.3

REGULATORY FRAMEWORK
a.

The Insurance Arrangements are governed by the LPA, the Regulations and the Master Policy.

b.

Neither the Law Society nor Law Mutual is regulated by APRA. APRA has granted an exemption on the basis that the
Law Society is not an insurer – it only arranges insurance as required under the LPA.

c.

ASIC has issued Class Order 09/537 permanently exempting the Law Society from compliance with the financial
services regime.

d.

The Law Mutual Fund pays income tax on its investment earnings as required by an ATO private ruling issued in
1995. Law Mutual collects and is liable for GST on all receipts and receives input tax credits for all relevant payments
including any payment made in respect of a claim up to $250,000.

BASIC PRINCIPLES
a.

The Law Society arranges insurance for Law Practices.

b.

Law Practices are issued with a Certificate on behalf of the Underwriters – (Regulation 87). This is evidenced by a
confirmation provided to Law Practices. The terms and conditions of the Certificate are Schedule 1 to the Master Policy.

c.

Ceased Law Practices and former Practitioners previously insured through Law Mutual are also entitled to cover
under the Master Policy in respect of PI claims arising from the practice of law during their previous periods of
insurance through Law Mutual.

d.

The Law Society is required to publish details of the Insurance Arrangements to Law Practices and Practitioners.
(Regulation 84(3)).

e.

The Certificates are issued in the Law Practice’s legal name and not trading name (if it differs from their legal name).
The certificates are NOT issued in the names of individual Practitioners.

f.

Who is “insured” is set out in the definition section of the Certificate. In summary, subject to the terms of the Master
Policy, the Insurance Arrangements cover the Law Practice, its current and past partners/directors along with its
current and past employees, for claims notified during the Insurance Year.

g.

The amount payable by Law Practices is comprised of 2 components:
i.

the Annual Contribution (Regulation 92); and

ii.

the Administration Levy (Regulation 102).

The basis for assessment of the Annual Contribution and the Administration Levy is detailed in Section 5 of this booklet.

1.4

IMPORTANT NOTES
a.

This booklet provides only a very broad overview of the Insurance Arrangements, and to the extent that there is
any difference between the Certificate and this booklet, the terms and conditions of the Certificate will prevail. All
Practitioners should familiarise themselves with the Certificate in particular. A copy is available to Law Practices.

b.

Pursuant to the LPA, PI Insurance under the Insurance Arrangements is compulsory for all Practitioners in Western
Australia other than those identified as exempt. Exempt Practitioners are required to complete a notification of
exemption (Form 3).

c.

The compulsory level of cover for this year will be $2,000,000 for each and every claim, inclusive of defence costs.

d.

Law Practices requiring a higher level of cover will need to make independent arrangements for top-up insurance
with their insurance adviser.

e.

All Law Practices must complete an insurance application form. A tax invoice will be prepared from the information
provided on that form.

f.

Law Mutual advises the Board throughout the year of additional Practitioners covered by the Insurance
Arrangements. This notice from Law Mutual, on behalf of the Law Society, satisfies the Board as to PI insurance
compliance under Section 40(3) (Regulation 101).

g.

Payment of the tax invoice for the Annual Contribution and Administration Levy must be made by 15 May of
the relevant year pursuant to Regulation 88(2).

h.

If payment is not made by 15 May of the relevant year, a 10% late lodgement fee will be imposed pursuant to
Regulation 89(1) (See clause 6.8). The late lodgement fee will not apply provided any payment made by the 15 May is
cleared within five (5) days thereafter.

i.

A Practitioner MUST NOT practise without PI insurance (Regulation 96) and a Practising Certificate issued by
the Board (Section 12(2)). The Board will not issue a Practising Certificate unless the Board is satisfied that the
Practitioner is, or will be, covered by PI insurance (Section 40(1)) or the Board has been notified that the Practitioner is
exempt from the Insurance Arrangements (Section 40(2)) (Regulation 97).

j.

Subject to certain exemptions and exclusions, to practise law without PI insurance and a Practising Certificate is in
breach of the LPA. Possible consequences of that are:

k.

i.

even if there is PI insurance in place, the insurers may be entitled to deny indemnity for a claim because it arises
out of conduct in breach of the LPA; and

ii.

the Law Practice may be fined up to $40,000 (Sections 12 and 13) and may be disentitled from recovering any
fees charged while uninsured (Section 12(6)).

You must as soon as practicable after a claim is made against an Insured during the Insurance Year notify Law
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Mutual in writing of that and promptly complete any required claim forms. What constitutes a “claim” is set out in the
Definitions clause of the Certificate.
l.

You are strongly advised to immediately notify Law Mutual of any facts or circumstances that may give rise to a claim
of which you become aware during the Insurance Year because:
i.

If you do so, you may have rights under Section 40 (3) of the Insurance Contracts Act to be indemnified in
respect of a claim subsequently made that arises from those facts or circumstances

ii.

If you don’t do so, then you may not be fully covered or covered at all for any claim subsequently arising from
those facts or circumstances.

m. The failure to notify adequately or at all of claims, or facts or circumstances that might give rise to a claim, is one of
the most significant sources of insurance indemnity disputes. To best protect your interests, it is vitally important
to give notice of claims or of facts or circumstances that might give rise to a claim immediately and in writing to Law
Mutual.
Any questions or concerns you may have should be directed to Law Mutual staff. All enquiries are strictly confidential.
Contact Information:

2

Email:

info@lawmutualwa.com.au

Phone:

(08) 9481 3111

Fax:

(08) 9481 3166

Address:		

Level 4, 160 St Georges Terrace, Perth WA 6000

Postal Address:

PO Box Z5345, Perth 6831

INSURANCE ARRANGEMENTS 2015/2016
Regulation 84(1) and (2) state:
‘(1) The Law Society may do either or both of the followinga.

make arrangement from time to time with one or more insurers for the provision of professional indemnity
insurance on such terms and conditions as the Law Society thinks fit;

b.

approve a scheme providing professional indemnity insurance.

(2) The Law Society may do such acts and things as may be necessary or expedient for giving effect to the
arrangement or scheme’.
This booklet sets out details of the Insurance Arrangements and related information for the period 30 June 2015 to 30
June 2016. Please ensure that all Practitioners in your Law Practice have access to this booklet and the Certificate when it
is issued.
The information in this booklet is for reference purposes only. It is not a substitute for the Certificate issued to
your Law Practice. The Certificate defines your rights and obligations and the level of cover. A Certificate is issued to all
insured Law Practices.
We emphasise that the Certificate is NOT a renewable contract and it will be necessary for you to complete a new
declaration prior to the termination of the policy in 2016.

2.1

EXTENT OF COVER
a.

Subject to the terms of the Certificate, each Practitioner or Law Practice is insured for an amount up to $2,000,000
for each claim. This includes the cost of defending and investigating the claim.
The approved scheme for 2015/2016 applies in three levels in the following order of payment:
Level 1 – Insured’s Contribution
The Insured’s Contribution (also sometimes referred to as the “excess” or “deductible”) is $7,500 for a Sole
Practitioner or Sole Director of an ILP, and $5,000 per Partner or Director up to a maximum of $75,000 per claim.
There are circumstances where this may double, triple or increase fivefold. These are set out in clause 2.5 and in the
Certificate. The Insured’s Contribution excludes the costs of defending the claim (“defence costs”).
Level 2 – Fund’s Contribution
The Fund’s Contribution is up to $250,000 of each claim after the Insured’s Contribution but including defence costs
paid by the Law Mutual Fund. However, the Law Mutual Fund will only pay up to an aggregate of $5,000,000 for all
claims it receives in the Insurance Year.
After the Law Mutual Fund has paid an aggregate of $5,000,000 in claims, Underwriters will cover up to $250,000 of
each claim after the Insured’s Contribution but including defence costs. However, Underwriters will only pay up to an
aggregate of $6,000,000 for all claims they receive in the Insurance Year (this is referred to as the “Additional Cover”).
In effect, this provides an aggregate cover of $11,000,000 in Level 2 for all received claims.
Once the Law Mutual Fund aggregate and the Additional Cover is exhausted, there is no further cover in Level 2 for a
claim in the Insurance Year.
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Level 3 - Underwriters Component
The Underwriters will be liable up to a maximum of $1,750,000 for each claim for all payments above the Insured’s
Contribution and the Fund’s Contribution.
b.

Law Practices may make their own arrangements for any cover additional to that provided by the Insurance
Arrangements.

c.

This diagram illustrates the structure of the Insurance Arrangements:
Primary Insurance
Up to $1,750,000 each & every
claim (costs inclusive), in excess
of Fund’s Contribution of $250,000
(costs inclusive) and the Insured’s
Contribution (costs exclusive).
Fund Contribution

Additional Cover

Uninsured

$250,000 each & every claim up to
an aggregate of $5,000,000 (costs
inclusive)

$250,000 each & every claim, once
the Law Mutual Fund’s $5,000,000
aggregate is fully eroded, up to an
aggregate of $6,000,000

$250,000 each & every claim
once the Law Mutual Fund’s
$5,000,000 aggregate and the
Additional Cover is fully eroded

Insured’s Contribution
$7,500 to $75,000 each & every claim
(costs exclusive)

2.2

2.3

2.4

CLAIMS MADE POLICY
a.

The Certificate is a ‘claims made’ policy. This means that only a claim made by a person against the insured Law
Practice during the Insurance Year is covered.

b.

It is important that all claims are immediately notified to Law Mutual in writing, in accordance with the Certificate
conditions. The Certificate requires claims to be notified to Law Mutual as soon as practicable.

c.

Subject to the terms of the Certificate, Practitioners may also be covered for claims arising from facts or
circumstances that might give rise to a claim pursuant to section 40(3) of the Insurance Contracts Act 1984 (Cth),
provided they were notified to Law Mutual during the Insurance Year.

WHAT IS AND ISN’T COVERED UNDER THE POLICY
a.

Insurance is provided to the Insured on the terms and conditions and for the amounts set out in the Master Policy
and Certificate for any amount payable by the Insured to a person or entity making a claim, including their legal costs,
in respect of any kind of civil liability incurred in connection with the practice of law by the Insured for any claim first
made against the Insured during the Insurance Year.

b.

The Certificate contains a number of exclusions from cover, restrictions and conditions to which Insureds should
refer.

c.

The Insurance Arrangements are only in respect of PI insurance; that is, civil liability arising from the practice of
law. Other risks arising out of or in connection with running a Law Practice may be able to be insured under other
insurance policies and Practitioners should refer to their insurance adviser.

INNOCENT PARTNER COVER
The Certificate excludes liability for a dishonest or fraudulent act or omission of a Practitioner. However, it will cover:

2.5

i.

a Partner/Director who was not engaged in, or knowingly connected with, the dishonest act or omission if the
dishonest act occurred after 30 June 1999 (Underwriters retain a right of recovery against the dishonest partner);
and

ii.

a Law Practice for any liability as a result of a dishonest or fraudulent act of a person employed in connection
with the Law Practice.

INSURED’S CONTRIBUTION
a.

The amount of the Insured’s Contribution will depend on the number of Principals at the time the alleged act or
omission or negligence occurred, not at the date the claim was made.

b.

The Insured’s Contribution per claim for the 2015/2016 Insurance Year is as follows:
•

Sole Practitioner

$7,500

•

Sole Director of an ILP

$7,500

•

LFE

$7,500

•

Law Firm

$5,000 per Partner to a maximum of $75,000 per claim
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•
c.

d.

ILP

$5,000 per Director to a maximum of $75,000 per claim

The maximum aggregate Insured’s Contribution payable for all claims notified in an Insurance Year is:
•

Sole Practitioner

$37,500

•

Sole Director of an ILP

$37,500

•

LFE

$37,500

•

Law Firm

$25,000 per Partner to a maximum of $375,000

•

ILP

$25,000 per Director to a maximum of $375,000

In some circumstances the Insured’s Contribution may be doubled, trebled or increased fivefold. Practitioners should
refer to the Certificate for specific details. However, set out below are some examples:
1.

Double Contribution

The Insured’s Contribution may be doubled:
i.

where a Practitioner has acted for more than one party in a transaction where there is a conflict of interest;

ii.

where an action or proceeding has not been commenced within the limitation period;

iii.

where a claim arises out of the provision of a solicitor guarantee certificate; or

iv.

where a claim arises from a dishonest or fraudulent act that is covered by innocent partner coverage.

2.

Treble Contribution

The Insured’s Contribution may be trebled if:
i.

the Insured has given a written undertaking to the Law Society that the Insured will not accept instructions in
relation to a certain class of business; and

ii.

the claim arises out of the Insured accepting instructions in relation to such a class of business.

3.

Fivefold Contribution

The Insured’s Contribution may be increased by fivefold if both the double and treble contribution provisions apply.
4.

Cost Inclusive Contribution

Law Practices with greater than 10 Principals may apply to carry a $150,000 Insured’s Contribution per claim on a
costs inclusive basis. If approved, a 25% reduction in the Annual Contribution is given (subject to an application of
other discounts and loadings). The approval is subject to annual review by Law Mutual and may change.
e.

2.6

2.7

“Principal” includes all practitioner Partners and Directors and practitioners who hold themselves out to be Partners
or Directors.

RISK MANAGEMENT
a.

The risk management program run by Law Mutual is regarded as highly important to reducing the frequency and
incidence of claims made against Practitioners. The program is an essential part of keeping Annual Contributions as
low as practical. The Underwriters do consider the program when assessing their premiums each year.

b.

Each Insurance Year, a new risk management seminar is delivered on various dates (the seminar). When applying for
insurance, each Law Practice signs an undertaking that all Practitioners employed by their Law Practice will attend
the seminar within that Insurance Year. It is expected that Practitioners will, where possible, attend the seminar in
person. However, where that is not possible, an on-line seminar may be made available.

c.

The risk management practices of the Law Practice, including the attendance of principals and employees at the
seminar, are a factor the Law Society may take into account when determining Annual Contributions (Regulation 92(3)
(k)).

d.

The seminar serves a useful purpose by:
i.

increasing Practitioners’ awareness of the issues which give rise to claims and the implementation of techniques
to reduce claims in the future; and

ii.

providing Practitioners with a forum within which they can discuss risks arising from recent changes to the law in
relation to their impact on Practitioner’s duties.

e.

Any Practitioner who fails to attend the seminar within the Insurance Year to which that seminar applies must
satisfactorily complete a catch-up seminar on-line by 31 October immediately following the relevant Insurance Year.

f.

Law Mutual is considering imposing stringent penalties in any case where a Practitioner fails to attend a seminar
within the Insurance Year, and an additional penalty for failure to attend or complete a catch up seminar. Such
penalties may include increases in the Annual Contribution and other options.

CLAIMS MANAGEMENT
a.

Law Mutual is authorised by the Underwriters to manage all claims and notifications of facts and circumstances that
may give rise to a claim (collectively called notifications).

b.

It is the philosophy of Law Mutual that Law Practice clients who have suffered loss as a result of the professional
negligence of a Practitioner should be compensated (subject to the Master Policy and the law). Law Mutual does not
necessarily defend all claims, nor does it always settle claims.

c.

Early notifications from the profession enable pro-active steps to be taken to resolve problems as quickly and as
cheaply as possible.
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d.

Law Mutual may access information within its notifications files for the compilation of management information. For
the purposes of compiling management information, Law Mutual will not review:
1.

any document produced by a party to a litigation (other than the insured), which document is produced by
reason of a rule of court, a specific order of court, general disclosure, discovery or subpoena, and including the
following documents not belonging to or produced by the insured that are:
i.

inspected after discovery

ii.

answers to interrogatories;

iii.

produced on subpoena;

iv.

produced for the purpose of taxation of costs;

v.

produced pursuant to a direction from an arbitrator;

vi.

seized pursuant to an Anton Piller (or search and seize) order;

vii. witness statements served pursuant to a court direction; and
viii. affidavits; or
2.
e.

2.8

2.9

any report from a panel solicitor which refers to information contained in the documents referred to above.

Other than for management of a specific aspect of the notification, Law Mutual will not review legal advice obtained
by the Insured in relation to matters being dealt with in the litigation at the time of the occurrences giving rise to the
claim. This restriction does not apply to legal advice obtained by Law Mutual in relation to conduct of the notification.

ASSOCIATION WITH AN INSURER
a.

Section 38 of the Insurance (Agents & Brokers) Act 1984 (Cth) (the Act), requires that Law Mutual’s insurance adviser
Marsh Pty Ltd ABN 86 004 651 512 inform Practitioners if this insurance is to be placed with an insurer with whom
Marsh Pty Ltd has an ‘association’ as defined by the Act.

b.

It is a matter for Insureds to consider whether they should obtain further, or more specific, information from Law
Mutual as to the nature of such an ‘association’.

c.

Marsh Pty Ltd does not have any ‘association’ itself with any insurer with whom your insurance is placed. However,
Marsh Pty Ltd may have such an ‘association’ in one of the following ways:
i.

a director, employee or agent of a related corporation may be a director or employee of the insurer or of a
corporation related to the insurer;

ii.

a related corporation or a director of a related corporation may have a beneficial interest in share or stock in
the capital of the insurer or of a corporation related to the insurer or a director or an employee of a related
corporation may be a member of one or more underwriting syndicates at Lloyds which are part of this insurance;

iii.

the insurer or a director, employee or agent of the insurer or of a corporation related to the insurer, may be a
director or employee of a related corporation of Marsh Pty Ltd; or

iv.

the Insurer or a corporation related to the insurer, or a director of the insurer or of such a related corporation may
have beneficial interest in share or stock in the capital of a related corporation of Marsh Pty Ltd.

LIMITATION OF LIABILITY SCHEME
The Law Society has launched a Limitation of Liability Scheme (the Scheme) for the benefit of its members. The Scheme
commenced on 1 July 2014 and does not apply to claims prior to that date or prior to a Participating Member’s (as defined
for the purpose of the Scheme) commencement with the Scheme. The Scheme caps occupational liability of Participating
Members to an amount between $1,500,000 and $10,000,000 depending on the insurance policies and total annual fee
income of the relevant Law Practice.
a.

Participation
The Scheme is available to Ordinary, Life and Incorporated Legal Practice members of the Law Society. To
participate a member must notify the Law Society of the member’s intention to participate and complete and
return the Notification of Participation form (as defined) together with payment. A fee of $50 (per annum) including
GST, which is to be remitted to the Professional Standards Council, will be payable for each Participating Member,
including ILPs.

b.

Exemption
This is an opt-out scheme which, subject to the provisions of the Professional Standards Act 1997 (WA), applies to
Law Society members. However, the Scheme provides for circumstances in which members may be exempt and
members can apply for exemption by completing and returning to the Law Society the Application for Exemption
form.

c.

Further information
In the first instance, please download the Limitation of Liability Scheme Guide on the Law Society’s web site. If the
Guide does not address your query please contact the Scheme Coordinator on (08) 9324 8652 or
lls@lawsocietywa.asn.au.
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3

FORMER PRACTITIONER COVER
a.

The Master Policy covers ceased Law Practices and former Practitioners for claims notified in the Insurance Year
where the relevant acts, errors or omissions occurred in a previous Insurance Year when the Law Practice was
insured during the Period of Insurance (as defined) through Law Mutual.

b.

This cover applies even though the Practitioners may no longer hold a practising certificate or current Professional
Indemnity insurance.

c.

Broadly speaking, this cover does not apply to Practitioners who have not previously been insured through Law
Mutual, have other current Professional Indemnity insurance, or if the acts, errors or omissions occur after the Law
Practice ceased.

d.

This explanation is a guide only and does not override the express terms of the Master Policy.

e.

Law Practices and Practitioners should be aware that these arrangements may change in future years. Should a
claim arise after ceasing practice, the Practitioner may have no past Professional Indemnity Insurance cover. Law
Mutual has managed to negotiate this cover since 1995 but cannot guarantee that it will be able to do so in the future.

f.

Practitioners should in May of each year check by email with Law Mutual that it has been able to arrange for the
continuation of this cover, if not they should make their own arrangements.

4

EXEMPTIONS

4.1

GENERAL

4.2

a.

Although the Insurance Arrangements are compulsory for all Practitioners in Western Australia, there are categories
of Practitioners who are exempt from the requirement to be insured under them. However, they need to apply to Law
Mutual for an exemption by completing the application for exemption form (Form 3).

b.

Regulation 97 sets out the categories of Practitioners exempt from the Insurance Arrangements.

c.

A Practitioner who is in an exempt category (other than barristers) will not be issued a practising certificate by the
Board until Law Mutual has informed the Board of the exemption. The Board does not determine whether or not a
Practitioner or Law Practice is required to be covered by the Insurance Arrangements or is exempt under Regulation
97. The Board relies on the information received from Law Mutual. (Regulation 101)

d.

Once a practitioner’s application for exemption has been approved by Law Mutual, the Board is notified the next
business day.

e.

The categories of exempt Practitioners are detailed below. If any doubt exists as to whether a Practitioner is eligible
for an exemption, please contact Law Mutual.

EMPLOYEES NOT EMPLOYED BY A LAW PRACTICE
a.

The following categories of Practitioners are exempt from the Insurance Arrangements:
1.

Barristers who are covered by Professional Indemnity insurance - the terms of which are broadly comparable
to the Insurance Arrangements (Regulation 97(1)(a)). However, Barristers may choose to be covered by the
Insurance Arrangements.

2.

Practitioners who are employed solely by an entity, other than an ILP, where the only legal services are provided
to members or employees of the entity (Regulation 97(1)(b)). e.g. A Practitioner employed by a union giving advice
to its members.
i.

The Practitioner will only be exempt if the entity is covered by PI insurance approved by the Law Society
for the period in respect of which the exemption is claimed. These organisations will usually hold general PI
insurance in the normal course of their business but it often does not extend to legal work.

ii.

The entity is required to submit their PI insurance policy for approval. The Law Society will then review the
insurance. A fee may be charged by the Law Society for this review.

iii.

The Law Society requires the entity to be insured for PI insurance which includes cover for legal advice
given by the entity.

iv.

If not all of the Practitioners employed by the entity are exempt, the entity will have to pay the Annual
Contribution set out in clause 5.

3.

Practitioners who are employed solely by an entity other than an ILP where the only legal services are in-house
legal services (Regulation 97(1)(c)). In-house counsel should consider the meaning of ‘in-house legal services’.

4.

A WA government lawyer or an officer or employee of the State or an instrumentality of the State (Regulation
97(1)(d)).

5.

Practitioners who practice only as employees of the Legal Aid Commission, the Aboriginal Legal Service or a
Community Legal Centre (Regulation 97(1)(e)).

6.

A Practitioner not engaging in any legal practice that would require they be an Australian Legal Practitioner under
Section 12 (Regulation 97(1)(f)).

b.

A Migration Agent holding a WA Practising Certificate is in all probability doing legal work. Practitioners should refer
to the definition of legal work in the Legal Professions Act 2008.

c.

Registered Agents undertaking work in the Workers Compensation jurisdiction may not be covered by the Insurance
Arrangements.
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4.3

NOTIFICATIONS OF EXEMPTIONS
a.

Practitioners who consider they are entitled to an exemption under:
i.

Regulation 97 (1) (b), (c), (d) or (e) (use Form 3)

ii.

Regulation 97(1) (f) (use Form 2)

iii.

Regulation 97 (1) (g) (use Form 3A)

must complete a notification form.
b.

4.4

Law Mutual will consider the form and either:
i.

Notify the Board that the Practitioner is exempt; or

ii.

Inform the Practitioner that it does not consider that there is an entitlement to an exemption and, if applicable,
what further information and actions are required to enable it to reconsider its position.

c.

The forms should be provided to Law Mutual by not later than the 15 May preceding the Insurance Year or as soon as
practicable after the Practitioner becomes aware that a notification of exemption is required (i.e. the circumstances
set out in Regulation 97 (1) will apply).

d.

Note that a Practitioner holding a WA practising certificate and who is practising Australian law in another country
must be insured under the Insurance Arrangements or under PI insurance approved by the Law Society (Regulation
96(b)). There is no entitlement to an exemption in these circumstances.

NATIONAL LAW PRACTICES
a.

Principals and employed Practitioners of national Law Practices are exempt from the Insurance Arrangements
(Regulation 97(1)(g)). A national Law Practice is one that operates in one or more jurisdictions and the majority of the
Principals are interstate Practitioners. (Regulation 97(4)).

b.

By 1 December prior to the next Insurance Year, each national Law Practice must notify the Law Society of their
exemption.

c.

The Law Society, upon notification, may exempt national Law Practices at any other time preceding or during the
Insurance Year.

d.

The national Law Practice must:
i.

undertake to take out and maintain national insurance;

ii.

not later than 15 May preceding the Insurance Year, provide satisfactory evidence to the Law Society that
insurance has been taken out; and

iii.

maintain that insurance for the ensuing Insurance Year.

5

ANNUAL CONTRIBUTIONS AND ADMINISTRATION LEVIES

5.1

GENERAL
a.

PI insurance is arranged each year. It is not rolled over or renewed. There could be different insurers and terms and
conditions from year to year.

b.

To meet the insurance timetable, Law Mutual requires each Law Practice to submit an application for PI insurance by
31 March each year.

c.

Each application form must contain:
i.

the names of the expected Principals and employed Practitioners (full-time and part-time) as at commencement
of the Insurance Year;

ii.

the number (but not the names) of general employees who were actually employed as at 1 March; and

iii.

the names of Directors not holding a Practising Certificate.

d.

“Principals” includes all practitioner Partners and Directors and practitioners who hold themselves out to be Partners
or Directors.

e.

This information assists in the calculation of the Annual Contribution and Administration Levy for each Law Practice.

f.

Regulation 92 sets out the basis on which the Law Society may make an assessment of the Annual Contributions to
be paid by Law Practices.

g.

The Administration Levy is invoiced and payable by each Law Practice at the same time the Contribution is invoiced.
(Regulation 102).

h.

Since Law Mutual commenced in 1995, assessment of the Annual Contribution and Administration Levy has been
based on the following factors:
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5.2

5.3

5.4

Factors

Annual
Contribution

Number of:
•
Principals
•
Practitioners expected to be employed by the Law Practice as at 30 June
•
Non Practitioners (ie. general employees)
Type of practice
Discounts and Loadings

Administration
Levy

Number of:
•
Principals; and
•
Practitioners expected to be employed by the Law Practice as at 30 June

Regulation
92(3)(f)
92(3)(g)
92(3)(h)

102(2)(a)

PAYMENT
a.

The Regulations require Law Practices to pay their full Annual Contribution and Administration Levy by 15 May
preceding the commencement of the Insurance Year. (Regulations 83 and 88). Please note Clauses 1.4 (g) and (h)
above as to payment requirements. Five (5) days are allowed for the clearance of funds.

b.

If the 15 May falls on a weekend or a public holiday, payment is due the next business day after 15 May.

c.

The Administration Levy is reduced by 50% for employed Practitioners after 1 January during the insurance year.

d.

The full Administration Levy is payable for Principals commencing on any date within the Insurance Year.

e.

For employed Practitioners, only the equivalent of one full-time Administration Levy is payable per year. If a
Practitioner changes Law Practices, no additional Administration Levy is payable.

f.

The Administration Levy is the same rate for both Principals and Employed Practitioners (both full-time and parttime).

g.

For LFEs, the Administration Levy is approximately 45% of the full rate.

h.

General Employees are not subject to the Administration Levy.

IMPLICATIONS OF NON PAYMENT
a.

Any Law Practice that does not pay its renewal invoice and late lodgement fees (if any) before 30 June for the next
Insurance Year, will have its invoice withdrawn and cancelled effective as of 30 June and will have no insurance
cover for the ensuing Insurance Year. Law Mutual may, at its absolute discretion, reinstate the invoice and accept a
payment on or after 30 June.

b.

In the most unlikely (but not unknown) situation where an existing Law Practice continues to practice into the new
Insurance Year without having either applied for or paid for insurance then:
i.

until a Certificate is issued, the Law Practice will be practising in contravention of the LPA;

ii.

the Law Practice, its Principals, Directors and its Employees will be uninsured; and

iii.

the Law Practice may not be able to recover its professional fees.

c.

Whether insurance can be granted retrospectively will depend on the facts of each case. While Law Mutual is obliged
to issue a Certificate when a proper application and payment is made, there is no obligation on it or requirement
to issue a Certificate with retrospective effect. Law Mutual issues the Certificate as agent for the insurers and Law
Mutual cannot anticipate what the insurers may determine on a case by case basis.

d.

A Law Practice that ceases practice in one Insurance Year but recommences practice during the next Insurance Year, will
have the Annual Contribution and Administration Levy assessed as of the day the Law Practice recommenced practice.

e.

Law Mutual is not obliged to offer cover for the following Insurance Year if the Law Practice has not paid any
outstanding invoices by 15 March (Regulation 91).

APPLICATION OF THE ANNUAL CONTRIBUTION
a.

b.

5.5

Type of payment

Subject to the Act, under the annual Master Policy, the Annual Contributions received may be used to meet the
following costs:
i.

the direct legal costs incurred in managing individual claims;

ii.

premium payments to Underwriters;

iii.

Law Mutual’s contribution to the settlement of claims;

iv.

income tax incurred on Law Mutual Fund’s investments; and

v.

maintenance of a reasonable prudential management framework.

Any surplus funds may be managed and applied as the Law Society thinks fit (Regulation 86).

APPLICATION OF THE ADMINISTRATION LEVY
The Administration Levy is used to cover the costs of running Law Mutual.
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5.6

ANNUAL CONTRIBUTION AND ADMINISTRATION LEVY TABLE FOR 2015/2016
a.

Charge for Practitioners
Class of Practitioner

Contribution
(Excl GST)

Administration
Total
Total GST
Total
Levy (Excl GST) (Excl GST) Applicable (Inc GST)

Director/Partner* - with 10% NCB

$4,854.00

$930.00

$5,784.00

$578.40

$6,362.40

Director/Partner* - without NCB

$5,394.00

$930.00

$6,324.00

$632.40

$6,956.40

Director/Partner-with 30%
Criminal Law Discount

$3,776.00

$930.00

$4,706.00

$470.60

$5,176.60

Employed Practitioners**

$2,426.00

$930.00

$3,356.00

$335.60

$3,691.60

Part Time Employed Solicitor**

Pro-rata of full
time rate

$930.00

*Includes any practitioners held out to be Partners or Directors.
** Includes restricted practitioners.
b.

Charge for LFEs
Estimated Gross
Annual Income

Contribution
(Excl GST)

Administration
Levy (Excl GST)

Total
(Excl GST)

Total GST
Applicable

Total
(Inc GST)

Nil

$198.00

$433.00

$631.00

$63.10

$69 4.10

Up to $10,000

$484.00

$433.00

$917.00

$91.70

$1,008.70

$10,001 to $15,000

$969.00

$433.00

$1,402.00

$140.20

$1,542.20

$15,001 to $20,000

$1,453.00

$433.00

$1,886.00

$188.60

$2,074.60

$20,001 to $25,000

$1,940.00

$433.00

$2,373.00

$237.30

$2,610.30

$25,001 to $30,000

$2,425.00

$433.00

$2,858.00

$285.80

$3,143.80

$30,001 to $35,000

$2,910.00

$433.00

$3,343.00

$334.30

$3,677.30

$35,001 to $40,000

$3,396.00

$433.00

$3,829.00

$382.90

$4,211.9 0

$40,001 to $45,000

$3,881.00

$433.00

$4,314.00

$431.40

$4,745.40

$45,001 to $50,000

$4,366.00

$433.00

$4,799.00

$479.90

$5,278.90

Note: LFEs commencing practice during the Insurance Year will be charged an Annual Contribution calculated on a
pro rata basis from the start of the quarter in which they commenced.
c.

d.

Charge for General Employees (including employees of service companies and articled clerks/graduates)
Category

Contribution per
employee (Excl GST)

Total GST
Applicable

Total
(Inc GST)

Full-time general employees (> 20 hours per week)

$430.00

$43.00

$473.00

Part-time general employees (< 20 hours per week)

$216.00

$21.60

$237.60

Charge for Non-exempt Practitioners
An entity that is not entitled to an exemption will have to pay the following Annual Contributions for its non-exempt
Practitioners:
Role

5.7

Equivalent charge to

Practitioner in charge of the entity

Principal

Other Practitioners giving advice to members

Employed Practitioner

Other Practitioners not giving advice to members but solely providing in-house legal
services

None

Non-Practitioners who are executive members of the entity

General employee

Non-Practitioners who are non-executive members of the entity

General employee

CATEGORIES OF DISCOUNTS AND LOADINGS
a.

General
i.

For the purpose of this Clause 5, ‘Annual Contribution’ does not include the amounts shown in paragraph 5.6 by
way of Administration Levy.

ii.

Some Law Practices are entitled to one or more discounts to the Annual Contribution and some Law Practices
may be required to pay a loading on the Annual Contribution.

iii.

Each discount and loading is calculated separately and independently, and is in each case either deducted or
added to the amount of the Annual Contribution, so that the final contribution payable by each Law Practice
comprises the Annual Contribution net of each of the discounts and loading as may be applicable under this
clause plus GST.
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b.

Discounts
1.

2.

3.

i.

A 10% NCB is applicable to the Annual Contribution payable by Law Practices on behalf of Principals.

ii.

The NCB is forfeited for 3 years when Law Mutual incurs external costs greater than $10,000 in respect of a
claim or notification.

iii.

A NCB is applicable to Sole Practitioners, Partnerships and ILPs. It does not apply to LFEs.

iv.

The loss of a NCB attaches to a specific Law Practice and not to individual Practitioners.

v.

A Law Practice will lose its NCB if two (2) or more Law Practices merge where one or both had previously
lost their NCB.

vi.

A new ILP will not receive a NCB where it was previously a partnership that had lost its NCB.

Criminal Law Discount
i.

A 30% reduction on the total Annual Contribution applies where the Law Practice derives at least 90% of its
legal fees from practising criminal law.

ii.

There is no reduction in the Administration Levy.

iii.

A Law Practice receiving the criminal law discount does not receive any other discount.

QPS
i.

c.

No Claim Bonus (NCB)

Under the Law Society’s QPS, a Law Practice that has achieved QPS accreditation is entitled:
–

in its first year of accreditation to a discount of 7%; and

–

in its second and subsequent years of accreditation to a 5% discount, the discount is deducted from the
total Annual Contribution payable.

ii.

The QPS discount does not apply to the Administration Levy.

iii.

Law Mutual has on record the details relating to Law Practices entitled to the QPS discount. If you are in any
doubt as to eligibility, please contact Law Mutual.

iv.

For more information regarding QPS, please see the Law Society website lawsocietywa.asn.au.

Loadings
1.

Risk Rating – (also known as “Claims Loading”)
i.

A Risk Rating is applicable to Law Practices that have had one claim in a three (3) year period that has been
settled or damages awarded.

ii.

The effect of the Risk Rating is that the Law Practice will pay an additional percentage loading on its Annual
Contribution for three (3) years.

iii.

The Risk Rating attaches to a specific Law Practice and not to individual Practitioners.

iv.

The Law Practice will pay a Risk Rating if two (2) Law Practices merge where one or both had a Risk rating
applied.

v.

The Law Practice will pay a Risk Rating where a partnership with a Risk Rating becomes an ILP.

vi.

The Risk Rating is calculated as per the table below:

Ratio between the amounts paid on the claim and the Law Practice’s Annual Contribution and the resultant loading that
will apply.
Ratio between the amounts paid on the claim and the
Law Practice’s Annual Contribution

Loading (as a percentage of the Annual Contribution)

100% - 200%

20%

200% - 300%

30%

300% - 400%

40%

More than 400%

50%

Note that: The amount paid on the claim includes the cost of defending the claim, indemnity costs and the settlement or judgment
amount paid. The Insured’s Contribution is excluded in calculating this amount. The Risk Rating only applies if damages are paid.
Example:
Damages & Costs Calculation
Damages of $60,000 were paid on 14/01/2015. Accumulated costs totaling $2,972.35 (Inc GST) comprised $1,972.35 of external
costs for defending the claim plus indemnity costs of $1,000.00.
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Claim File No. 3NNN
Firm – Law Evangelist
Damages & Costs (Net of GST)				
Damages
Costs (Incl GST) including Indemnity costs

$
60,000.00
2,972.35

Total – Damages & Costs 				

62,972.35

Less GST on costs
Less Insured’s Contribution (Based on 2 Directors)

-270.21
-10,000.00

Net Damages & Costs					
52,702.14
Contribution Calculation based on 2013/2014 renewal data
Contribution

No

Rate

$ (Excl GST)

i.

Director/Partner without NCB

x2

4795

9,590

ii.

Employed Practitioners

x4

2157

8,628

iii.

Part Time Solicitor (30 hrs)-Pro Rata
(78.94% of full time rate)

x1

2157

1,703

iv.

Full-time general employees

x2

383

Total Contribution

766
20,687

The Contribution is as invoiced in the year immediately preceding the first year of the Risk Rating. It excludes both the
Administration Levy component and any discounts.
The ratio and the level of loading will remain the same for each of the three (3) insurance years that the Risk Rating is
applied.
Ratio Calculation
Ratio between the amounts paid on the claim
and the Law Practice’s yearly Contribution

Risk Rating Loading (as a percentage
of the total Contribution)

100% - 200%

20%

200% - 300%

30%

300% - 400%

40%

More than 400%

50%

=>

Net Damages & Costs / Contribution * 100

=>

52,702 / 20,687 * 100

=>

255%

As the Ratio of 255% falls between the range of 200% - 300%, the loading is determined as 30%.
On the basis of the aforementioned calculations the loading is applicable for three (3) insurance years commencing from
the next Renewal Period (2015/2016) as per the table below:
Risk Rating Year

Insurance Year

1

2015/2016

2

2016/2017

3

2017/2018

Application of Risk Rating
The application of the Risk Rating first occurs during the next available Insurance Year (Renewal Period 2015/2016) and
using the 30% Risk Rating loading, as determined above, the loading applicable for Law Evangelist firm is $6,206 for
2015/2016. The loading is calculated on the assumption that the Rates and composition of the firm are the same as for
2014/2015. The Risk Rating is also applied for the following two Insurance Years.
The following table details the application of the loading:
=>

Total Contribution * Risk Rating Loading

=>

$20,687 * 30%

=>

$6,206
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5.8

5.9

5.10

PRACTITIONERS PROVIDING LEGAL SERVICES TO MULTIPLE LAW PRACTICES
a.

Where simultaneously a Practitioner is a Principal at two or more Law Practices each Law Practice is required to pay
a full Annual Contribution and Administration Levy for that Practitioner.

b.

Where simultaneously a Practitioner is a Principal at one Law Practice and an employed Practitioner at another, a
full Annual Contribution and Administration Levy is payable by both Law Practices for that Practitioner. This would
include an employed Practitioner who also takes out LFE insurance. (See 5.10).

c.

Where the Practitioner is working as an employed Practitioner on a part-time basis, the Annual Contribution rates will
be assessed on a pro rata basis.

d.

Where a Practitioner is a Principal of a Law Practice and they also practice in their own name (e.g. LFE or Sole
Practitioner), an Annual Contribution and Administration Levy will be payable by both the Law Practice and also the
Practitioner in that Practitioners’ capacity as a sole Practitioner or LFE.

ILPS
a.

For directors of ILPs who are not Practitioners, the Law Practice will be charged an Annual Contribution at the same
rate as that charged for general employees. No Administration Levy is payable.

b.

There is no Annual Contribution or Administration Levy payable for shareholders in their capacity as such.

c.

Claims against shareholders in their capacities as shareholders are not covered by the Certificate.

PART-TIME EMPLOYED PRACTITIONERS
Contribution
a.

There are no part-time rates for Practitioners providing legal services as LFEs or Principals as they have the duties
and responsibilities as a Principal at all times for as long as they are in practice.

b.

A pro rata Annual Contribution is levied for a part-time employed Practitioner based on the number of estimated
hours to be worked per week. An employed Practitioner working 38 hours per week or more is classified as full-time.

c.

A Practitioner employed part-time at more than one Law Practice during an insurance year does not give rise to an
Annual Contribution greater than the equivalent of one full-time employed Practitioner.

d.

A Practitioner will be charged an Annual Contribution based on a working week of at least 4 hours per week.

Administration Levy
For part-time employed Practitioners, Law Practices are charged the full Administration Levy.

5.11

UNPAID LEAVE
a.

This section does not apply to Sole Practitioners, Partners or Directors.

b.

A Practitioner may be employed by a Law Practice during the Insurance Year but does not perform work for the Law
Practice (e.g. on maternity leave, sabbatical, travelling etc.)

c.

Commencing unpaid leave before the Insurance Year
i.

Where the Practitioner will be on unpaid leave as at 30 June at the commencement of the insurance year and will
not receive remuneration from the Law Practice for that period in the Insurance Year, the Law Practice does not
include the employed Practitioner on their application form.

ii.

If the Practitioner is going to apply for a practising certificate from the Board, the Practitioner must submit
an exemption form (3A) notifying they are exempt from the Law Mutual Insurance arrangements. That is, the
Practitioner is not engaging and will not engage, in legal practice. (Regulation 97(1)(f)).

iii.

If no Annual Contribution has been paid in respect of a Practitioner on unpaid leave, that Practitioner MUST NOT
give any legal advice (including to their employer).

iv.

Prior to returning to work, the Law Practice must provide an Additional Practitioner form (Form 1A) and pay the
following:
Type of payment

d.

Proportion of fee payable

Annual Contribution

Pro rata
For example, if the Practitioner is on unpaid leave from 1 July – 30 November:
•
Full-time = 7/12 x 100%
•
Part-time (20 hours per week) = 20/40 x 7/12 x 100%

Administration Levy

If returning to work:
•
prior to 1 January = 100%
•
after 1 January = 50%

Commencing unpaid leave during the Insurance Year
1.

Where the Practitioner advises Law Mutual before 30 June in the preceding Insurance Year that they will be
commencing unpaid leave during the upcoming Insurance Year the following will apply:
i.

The Law Practice must include the Practitioner on their annual renewal form as being on unpaid leave.

ii.

The Law Practice will be charged a pro rata Annual Contribution for the employed Practitioner.
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e.

5.12

iii.

Prior to the Practitioner returning to paid employment with the Law Practice an Additional Practitioner form
must be submitted to Law Mutual.

iv.

A separate invoice will be raised for the Annual Contribution and Administration Levy in respect of a
Practitioner commencing unpaid leave during the Insurance Year.

v.

A full Administration Levy is payable where the period of unpaid leave will be less than six months. Where
the unpaid leave will be for more than six months, 50% of the Administration Levy is payable.

No refund is payable if a Law Practice pays for a full year for a Practitioner who subsequently goes on unpaid leave
during the Insurance Year.

SHORT TERM CONTRACTS – EMPLOYED PRACTITIONERS
a.

A Law Practice that appoints an employed Practitioner on a short term contract may take out insurance for that
Practitioner on a pro rata basis.

b.

A short term contract would be one with a Law Practice that has start and finish dates. A short term contract may
span across two insurance years.

c.

The Law Practice must pay the following for that Practitioner:
Type of fee

Contract period

Proportion of fee payable

Annual Contribution

Less than or equal to 6 months

Pro rata

Administration Levy

5.13

5.14

Between 6 to 9 months

Pro rata plus 10%

Greater than 9 months

Pro rata plus 20%

Less than or equal to 6 months

50%

Greater than 6 months

100%

d.

For contracts of less than 6 months that are renewed/extended at their expiry date, if the total period of the contract
is then greater than 6 months, the rates for the 2nd period will be pro rata plus 10%; and for any further period pro
rata plus 20%. A further 50% of the Administration Levy will be payable.

e.

No more than 100% of the full Administration Levy will be charged for a Practitioner.

f.

If a Practitioner commencing a short term contract has held previous positions during the Insurance Year which
required the payment of a full Administration Levy, no further Administration Levy is payable.

PRINCIPALS RETIRING DURING THE INSURANCE YEAR
a.

A Principal may pay at the commencement of the Insurance Year for part of a year if during the year, they are retiring
from legal practice entirely. The Administration Levy will be 100% of the full rate and the Annual Contribution will be
pro rata.

b.

The Principal must advise Law Mutual during the annual renewal process. That is, by the 30 June preceding the
commencement of the Insurance Year of the proposed retirement.

c.

If the Principal subsequently stays for a period longer than originally advised to Law Mutual, the Law Practice will be
required to pay a further pro rata Annual Contribution.

d.

If a Law Practice pays for a full year for a Principal who subsequently retires from legal practice during the Insurance
Year, no refund is payable.

LAW PRACTICES OPERATING FOR PART OF A YEAR COMMENCING 1 JULY
a.

Law Practices that know that they are going to cease during the forthcoming Insurance Year.
i.

If, prior to 30 June preceding the Insurance Year, a Law Practice advises Law Mutual that it only requires
insurance for part of the Insurance Year (ie. that it intends to cease practice during the Insurance Year), the
Annual Contribution payable by the Law Practice will be assessed on a pro rata basis. (Regulation 92(5)).

ii.

A full Administration Levy is payable.

iii.

If the Law Practice operates beyond the date to which it has paid the pro rata Contribution, a further pro rata
Annual Contribution is payable. No further Administration Levy is payable.

iv.

Once the Law Practice has ceased practice during the Insurance Year, no Principal or employed Practitioner has
PI insurance for legal work performed after the cessation date.

b.

Practitioners of the former Law Practice must obtain PI insurance before re-commencing practice in any capacity
that is not exempted under the Regulations.

c.

No further Administration Levy is payable, however a pro rata Annual Contribution may be payable by Law Practices
for former employed Practitioners.

d.

Law Practices are not required to pay a further Administration Levy. Law Practices are required to pay a pro rata
Annual Contribution for the former Principals.

e.

If a Law Practice pays for a full year and subsequently ceases to operate during the Insurance Year, no refund is
payable.
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5.15

5.16

CONSULTANTS
a.

Many Practitioners classify themselves as consultants. The term consultant is not a separate category for the
purposes of the Insurance Arrangements.

b.

If the Law Practice pays the Practitioner as an employee, the Law Practice must pay the Annual Contribution and
Administration Levy as if the Practitioner is a full-time or part-time employed Practitioner.

c.

The Practitioner will need further insurance for any additional legal work they perform outside the scope of their
employment (if appropriate).

GENERAL EMPLOYEES
Annual Contribution
a.

At each renewal, a Law Practice is assessed on the actual number of general employees (secretaries, receptionists,
accounts staff, service company or trust employees etc) it has as at 1 March each year. No additional Annual
Contribution is payable by Law Practices if they increase the number of general employees during the Insurance Year.
If the numbers change after 1 March, no refund is given if the number of general employees reduces after this date.

b.

For general employees working less than 20 hours per week, the Annual Contribution rate is reduced by 50%.

c.

Articled clerk/law graduates are assessed as general employees. However, if an articled clerk/law graduate is
admitted during the Insurance Year, an addition Annual Contribution will be payable. The Annual Contribution as
a general employee will be credited against the employed Practitioner Annual Contribution on a pro rata basis,
calculated from the date of admission to 30 June 2015.

Administration Levy
No Administration Levy is charged for general employees of Law Practices.

5.17

CHANGES DURING THE INSURANCE YEAR
Additional Practitioners – Employed Practitioners
a.

An insured Law Practice, and the Practitioner, must advise Law Mutual as soon as possible when a Practitioner is
employed by submitting an Additional Practitioner form.

b.

Where a Practitioner was not previously at a Law Practice insured through Law Mutual and joins a Law Practice
during the year, a pro rata Annual Contribution and a full Administration Levy is payable. A common example is a
Practitioner moving from a national exempt Law Practice to a WA Law Practice.

c.

The additional Annual Contribution and Administration Levy payable is set out below:
Number of hours working
at the new Law Practice
compared to previously

Additional Contribution

Additional
Administration Levy

Same or less

None

None

More

Pro rata (not exceeding maximum Contribution)

None

Change of status during the year
Former role
Employed Practitioner

New role
1

Principal

Further Contribution Further Administration Levy
Pro rata Principal

None

(same practice)

Contribution

Employed Practitioner1

Principal

Pro rata Principal

(new practice)

Contribution

Principal2

Employed Practitioner

None

None

Pro rata Principal

None

None

(same practice)
Principal2

Principal
(different practice)

Contribution

Principal

Employed Practitioner

Pro rata Contribution

None

(different practice)
1. The unused portion of the existing Contribution is rebated against the additional Contribution payable.
2. No refund, pro rata credit or otherwise of the Contribution is payable by Law Mutual.
Payment of invoice – Additional Practitioners
Where a Law Practice has advised, Law Mutual as soon as reasonably practicable, of an additional Principal or employed
Practitioner, the Law Practice insurance will be effective from the date the Practitioner joined the Law Practice.
The Annual Contribution payable is calculated from the date the Practitioner joins the Law Practice. The invoice for
additional Practitioners must be paid within 14 days of the invoice date.
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Payment of invoice – New Law Practice
A Law Practice commencing practice during the Insurance Year, will have the Annual Contribution calculated from the
date the Practice applied for insurance. The insurance will only take effect once payment has been received. The full
Administration Levy is also payable.

5.18

RESTRUCTURE OF LAW PRACTICE
a.

Regulation 90(3) empowers the Law Society to reduce or waive Annual Contributions when:
i.

two or more Law Practices merge;

ii.

a Law Practice becomes a MDP;

iii.

a Law Practice becomes an ILP; or

iv.

a Law Practice otherwise changes its business structure.

b.

The Law Society may reduce or waive the Annual Contribution and Administration Levy if all the pre merger Law
Practices were covered by the Insurance Arrangements.

c.

Other structural changes to Law Practices and associated further payments are as follows:
Change in the business structure
Sole Practitioner/Law Practice becomes an ILP (no change in Principals)

None

2 or more Law Practices merge (no change in Principals)

None

2 or more Law Practices merge (no new Principals but the number of
Principals decreases)

None

2 or more Law Practices merge (external Principal joins the new entity)

5.19

Additional Contribution &
Administration Levy

Payable for the new Principal

2 or more Law Practices merge (one or more Principals do not join the new
entity but simultaneously establish a further new Law Practice)

None

Where a 2 Partner Law Practice splits and forms 2 Sole Practitioners

None

Where an ILP ceases practice and the Directors form one or more ILP’s,
Partnerships or Sole Practices

None

Where an ILP ceases practice and the Sole Director becomes a Sole
Practitioner

None

REVIEW AND APPEAL
A Law Practice that is not satisfied with the assessment of its Annual Contribution may request a review by the Law
Society. (Regulation 93(1)).

6

MISCELLANEOUS

6.1

PARTNERSHIPS

6.2

a.

The LPA only allows partnerships to be comprised of Australian Legal Practitioners or one or more Australian Legal
Practitioners and one or more Australian-registered foreign lawyers (Section 3). It cannot be comprised of two or
more corporate bodies or non-legal Practitioners. Specific rules exist in relation to MDPs as set out in Division 3 of
the LPA.

b.

A Certificate cannot be issued to a partnership which contains one or more corporate bodies

c.

A salaried Partner is classified as a Principal.

SECONDED LAWYERS
a.

Subject to the terms and conditions of the Certificate, provided that:
i.

the agreement is between the client and the Law Practice;

ii.

payment is made to the Law Practice by the client and not to the secondee; and

iii.

the work done is of a legal nature,

the Law Practice will generally be insured for work done by its employee as a secondee. Law Mutual and the Underwriters
reserve the right to consider each case on its facts. Therefore, the Law Practice should consider the terms of its
engagement for secondments.

6.3

LOCUM PRACTITIONERS
a.

Law Practices and Practitioners should not enter into locum style arrangements unless and until adequate
Professional Indemnity Insurance arrangements are in place.

b.

Law Practices and Practitioners arranging a locum placement should contact Law Mutual on (08) 9481 3111 or by
email info@lawmutualwa.com.au to notify them of the intention to engage a locum. The Professional Indemnity
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insurance requirements of each locum arrangement need to be assessed on an individual case basis.
c.

6.4

6.5

PRACTITIONERS WORKING AS VOLUNTEERS
a.

A number of Practitioners perform voluntary legal work for organisations or individuals, e.g. sporting groups, schools
and charities.

b.

Where such legal work is provided directly to the entity in its own right or to a client of the entity on behalf of the
entity:
i.

an employed Practitioner of a Law Practice insured through Law Mutual who is not acting in the Practitioner’s
capacity as an employee of the insured Law Practice, is NOT covered by the Insurance Arrangements;

ii.

a Partner/Director of a Law Practice insured through Law Mutual who is not acting in the Practitioner’s capacity
as a Partner/Director of the insured Law Practice, is NOT covered by the Insurance Arrangements;

iii.

a Partner/Director or employed Practitioner would need to apply for LFE insurance before carrying out the work
or for the Law Practice to have the relevant entity (school, charity etc) as a client of the Law Practice for the work
undertaken.

c.

A Sole Practitioner or LFE insured through Law Mutual would generally be covered by the Insurance Arrangements if
the advice is legal advice, subject to the terms of the Certificate.

d.

Depending on individual circumstances, a Certificate may not be required if the organisation has PI insurance that
covers the Practitioner for this legal work. If not, the Partner/Director or employed Practitioner would need to apply
for LFE insurance before carrying out the work.

e.

The above principles apply to situations where Practitioners intentionally or inadvertently provide gratuitous legal
advice.

FOREIGN LAWYERS AND PRACTISING FOREIGN LAW IN WA
a.

A Practitioner not holding a WA practising certificate who is practising Australian law in another country will not be
covered by the Insurance Arrangements.

b.

A Practitioner residing in WA who does not hold a WA practising certificate but has been approved by the Board to
practice the law of another country in Australia will not be covered by the Insurance Arrangements.

c.

However, an Australian-registered foreign lawyer (see LPA) must, at all times whilst practising foreign law in WA:

d.

6.6

A Restricted Practitioner (see LPA) is unable to be a locum and would be uninsured. Any questions should be referred
to Law Mutual.

i.

have PI insurance that conforms with the requirements for PI Insurance applicable for Australian legal
Practitioners in any jurisdiction;

ii.

have PI insurance that covers the practice of foreign law in WA; or

iii.

provide a disclosure statement to each client stating that the Practitioner does not have complying PI insurance.

Foreign lawyers employed by a Law Practice insured under the Insurance Arrangements are subject to the Insurance
Arrangements.

PRINCIPALS CANNOT BE PART-TIME
A Principal cannot pay for insurance for part of the Insurance year. They have the duties and responsibilities as Principal
at all times for as long as they are in practice. The only exception is where a Principal is retiring from legal practice.

6.7

CONTRACTORS
If a Practitioner operating as an independent contractor (e.g. not an employee or a Partner/Director) invoices a Law
Practice for their work, then the Insurance Arrangements do not cover the contracting Practitioner (ie. they are neither an
employee nor Partner/Director). The contracting Practitioner must hold PI insurance as a Sole Practitioner or LFE.

6.8

LATE LODGEMENT FEE
a.

An automatic 10% late lodgement fee is imposed by Regulation 89 on Law Practices which do not pay the renewal
invoice by 15 May. If the 15 May falls on a weekend or a public holiday, payment is due the next business day after 15
May. Five (5) days will be allowed for clearance of funds.

b.

The late lodgement fee is calculated as 10% of the Annual Contribution and Administration Levy payable before GST.

c.

The late lodgement fee is applied by Law Mutual issuing a late lodgement fee invoice. The invoice is payable within 30
days of the invoice date.

d.

Law Practices may apply to the Law Society to have the late lodgement fee waived.

e.

Applications should be made as soon as possible in writing setting out the basis why the Law Society should
consider waiving the late lodgement fee.

f.

The Law Society will not waive the late lodgement fee if the reason for the failure to pay was that the Law Practice
was not satisfied with the assessment of its Annual Contribution. The proper process for reviewing the assessment
of the Annual Contribution is set out in clause 5.19. If the Annual Contribution is under review, this does not affect the
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Law Practice’s obligation to pay the Annual Contribution. (Regulation 93(4)).
g.

6.9

In addition to the late lodgement fee, the Law Society may charge interest on any unpaid amounts of the
Administration Levy and Annual Contribution from the day after the amounts were due up until, and including, the day
on which the amounts are paid. (Regulation 105).

PRACTITIONERS MOVING BETWEEN STATES
a.

Where a Practitioner holding a WA Practising Certificate does most or all their work interstate for a Law Practice
that is covered by the Insurance Arrangements, that practitioner is covered, provided that the Practitioner is working
under the direction of the Law Practice in WA (Clause 2.2(c) of the Certificate).

b.

However, if a Principal or employed Practitioner of a MDP is entitled to claim under another mutual fund or insurance
policy for the same liability, the Practitioner will not be indemnified in respect of such liability if it arose predominantly
from:

c.

i.

acts or omissions committed outside of WA; or

ii.

the Practitioner was, at the time of the act or omission, residing in, or a resident of, a Territory or State other than
WA. (Clause 2.2(a)(2) of the Certificate).

Where a Principal holds a WA Practising Certificate and leaves WA and then practices permanently interstate:
i.

the Insurance Arrangements do not apply to claims made against the Principals’ new Law Practice; and

ii.

Professional Indemnity insurance should be obtained from the relevant State Professional Indemnity scheme
from the date of commencement of practice interstate.

d.

Where an employed practitioner holding a WA Practising Certificate resigns and moves permanently interstate,
coverage under the Insurance Arrangements ceases from the resignation date and no refund of the Annual
Contribution or Administration Levy is payable by Law Mutual.

e.

Where a WA Law Practice covered by the Insurance Arrangements employs an interstate Practitioner who does not
work in WA, the employed Practitioner is to be subject to the Insurance Arrangements.

A Practitioner moving from interstate to WA

6.10

f.

If a Practitioner holding an interstate practising certificate and insurance moves to Western Australia, the Practitioner
(unless exempt) must be covered by the Insurance Arrangements and pay the relevant Annual Contribution and
Administration Levy. (Regulation 101).

g.

No cover is required if the Practitioner does not practice in WA.

h.

Where an interstate Law Practice has employed Practitioners or Principals in WA, and they hold a WA Practising
Certificate, they must be insured interstate and are exempt from the Insurance Arrangements (Regulation 97(1)(f)). The
Law Practice must apply for an exemption from the Insurance Arrangements as a national Law Practice.

REFUNDS
Refunds – annual renewals
a.

The Certificate cannot be cancelled and is not transferable.

b.

If a Practitioner leaves a Law Practice after 15 May but on or before 30 June prior to the forthcoming year, Law Mutual
will refund the Law Practice the appropriate share of the Annual Contribution and Administration Levy provided it
advises Law Mutual in writing by 30 June preceding the commencement of the Insurance Year.

c.

A refund of the Annual Contribution and Administration levy is payable if a Law Practice pays for a future employed
practitioner and that practitioner never commences with the Law Practice.

Circumstances when refunds will not be made during the Insurance Year
d.

No refund is paid when an employed Practitioner leaves a Law Practice covered by the Insurance Arrangements
during the Insurance Year to work at another insured Law Practice.

e.

Examples of circumstances where no refund is payable.
i.

an employed Practitioner leaves a Law Practice covered by the Insurance Arrangements and is then employed
by an exempt organisation (See 4);

ii.

an employed Practitioner leaves a Law Practice covered by the Insurance Arrangements to go overseas;

iii.

an employed Practitioner leaves a Law Practice covered by the Insurance Arrangements and does not continue
to practice; or

iv.

a Principal leaves a Law Practice during the Insurance Year.

7

LFEs

7.1

GENERAL
a.

Concessional Annual Contribution rates apply to Sole Practitioners or ILPs who estimate they will earn less than
$50,000 in gross legal fees for the entire Insurance Year. The concessional Annual Contribution rates increase in
increments as the level of estimated fees increase. See clause 5.6.

b.

Gross fees are defined as being exclusive of GST and disbursements.
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c.

d.

7.2

To be classified as a LFE, a Sole Practitioner cannot:
i.

employ another Practitioner;

ii.

contract legal work to another Practitioner (other than a barrister); or

iii.

employ general staff for more than a combined 20 hours per week.

An ILP can be classified as a LFE Law Practice if:
i.

there is only one Director;

ii.

any general employees work no more than a combined 20 hours per week;

iii.

there are no employed Practitioners; or

iv.

there are no service contracts with one or more other Practitioners (other than a locum).

e.

If all of the conditions are not met in full for the entire Insurance Year, the Practitioner/ILP must pay the balance of the
full Annual Contribution and Administration Levy.

f.

LFE concessional Annual Contributions do not apply to:
i.

a partnership; or

ii.

restricted Practitioners.

g.

The NCB, Criminal Law discount and QPS discount do not apply to LFEs.

h.

If a Practitioner takes out insurance as a Principal, once the Insurance Year commences, the insurance cannot be
changed to LFE if gross fees earned are subsequently estimated to be less than $50,000 or are in fact less than
$50,000 for that insurance year.

i.

Practitioners holding only a Pro Bono Practising Certificate:
i.

must pay the LFE Nil Fee Annual Contribution rate ($217.80); and

ii.

do not pay an Administration Levy.

STATUTORY DECLARATION
A LFE must submit an executed statutory declaration to Law Mutual by 30 September following the end of the Insurance
Year, stating the actual gross fees earned for the preceding Insurance Year. If the actual gross fees exceed the estimated
gross fees, an additional Annual Contribution will be payable. If the actual gross fees are less than estimated, Law Mutual
will pay a refund.

7.3

7.4

7.5

FAILURE TO LODGE STATUTORY DECLARATION
a.

If a statutory declaration is not received by Law Mutual by 30 September, the LFE will be immediately assessed
as having earned over $50,000 in gross fees and will be invoiced the full additional Annual Contribution and
Administration Levy. This must be paid within 30 days of the invoice date.

b.

A LFE cannot have this invoice cancelled by subsequently lodging a statutory declaration declaring fees of less than
$50,000. To have the assessment amended, a LFE must apply to the Law Society for a review of the assessment.

c.

Law Mutual is not obliged to offer cover for the following Insurance Year if the LFE has not sent the required statutory
declaration and paid any outstanding re-assessment amounts by 15 March (Regulation 91).

RECOGNITION OF INCOME – CASH V ACCRUAL
a.

LFEs must report their gross fees on the same basis they account for it in their income tax return.

b.

If a LFE declares income to the Australian Taxation Office on a cash basis (ie. the financial year in which the LFE
receives the payment of their invoice), the income must be included on the relevant Law Mutual statutory declaration
on that cash basis and not the date the invoice is raised.

c.

If a LFE declares income to the ATO on an accrual basis, the income should be included in the Law Mutual statutory
declaration in the financial year the invoice is raised.

d.

Where a LFE has completed work several years ago but an invoice is not, or cannot be, raised or paid until the case is
settled, perhaps several years later, these fees are not included in the current year’s estimated income. The specific
details of each situation will be assessed on a case by case basis.

THE NATURE OF LFE INSURANCE
a.

LFE insurance only covers Practitioners for work performed on their own account.

b.

It is common practice for many Practitioners employed as in-house counsel to obtain LFE insurance even though
they are entitled to apply for an exemption under regulation 97(1)(c). This is usually in the nil fee earner category.

c.

The LFE insurance does not cover work done by Practitioners in their capacity as employees of Non or Exempt Law
Practices (as defined in Regulation 95). This includes Practitioners employed:

d.

i.

as in-house counsel (Regulation 97(1)(c));

ii.

by unions and other member organisations giving advice to their members (Regulation 97(1)(b)); and

iii.

by CLCs giving advice to clients (Regulation 97(1)(e)).

If a LFE becomes an employed Practitioner, the employer of the Practitioner must also take out Professional
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Indemnity Insurance in respect of the Practitioner. Legal work performed by the Practitioner in their capacity as
an employee of a Law Practice, is not covered by their LFE insurance. An additional Annual Contribution and
Administration Levy is payable. The Annual Contribution paid as an LFE is not credited towards any Annual
Contribution payable by the Law Practice.

7.6

e.

An employed Practitioner who is separately carrying out legal work as a LFE must take out LFE insurance. Legal work
performed by an employed Practitioner in their capacity as a LFE, is generally not covered by the insurance of their
employer. An additional Annual Contribution and Administration Levy is payable. The Annual Contribution paid as an
employed Practitioner is not credited towards any Annual Contribution payable by the LFE.

f.

If the LFE Practitioner becomes or is also a Principal of a Law Practice, the Law Practice must also take out
Professional Indemnity insurance for the Practitioner. Legal work performed in the capacity as a Principal of a Law
Practice is not covered by LFE insurance. An additional Annual Contribution and Administration Levy is payable by
the Law Practice. The Annual Contribution paid as an LFE is not credited towards any Annual Contribution payable by
the Law Practice.

NO REFUND
If a LFE ceases practice and takes up a position as a Partner, Director or employed Practitioner, no refund of the
Administration Levy or the Annual Contribution paid by the LFE will be made other than through the normal year end
reassessment procedures.

7.7

7.8

ADMINISTRATION LEVY
a.

The Administration Levy payable by LFEs is set at approximately 45% of the full rate payable by other Practitioners.

b.

If a LFE declares earnings of more than $50,000 on their statutory declaration, the LFE will also to be charged the
difference between the full Administration Levy and the concessional LFE Administration Levy.

LFE DISENTITLEMENT
a.

If a LFE declares, in their statutory declaration, that their gross fees are greater than $50,000 for two consecutive
years, the Practitioner must pay the sole Practitioner rate in and for the third year.

b.

If the Practitioner:

c.

7.9

i.

applies for LFE insurance in this third year; and

ii.

submits a statutory declaration (in accordance with the procedure above) stating that their actual gross fees are
less than $50,000, the Practitioner may be reassessed as a LFE and the appropriate refund will be made.

A Practitioner cannot be a LFE if, in the past 3 years, more than $10,000 has been incurred on a claim against the
Practitioner by Law Mutual.

RISK MANAGEMENT
All LFE’s including LFE’s with nil gross fees should attend the seminar conducted by Law Mutual each Insurance Year.
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Contact Law Mutual (WA) for further
information. All enquiries are treated with the
utmost confidentiality.
Street Address:
Level 4, 160 St Georges Terrace,
Perth, WA 6000
Postal Address:
PO Box Z5345, Perth WA 6831
Phone: (08) 9481 3111 Fax: (08) 9481 3166
Email: info@lawmutualwa.com.au
Web: lawsocietywa.asn.au/law-mutual

