
FeATURe  |  35

April 2011  |  Brief

Surviving
  Being Sued

Realising you have either made a mistake that could 
potentially cause your client a loss, or having a claim 
made against you, can have devastating effects on a 

practitioner’s wellbeing and ability to practise .

Your emotions rage: you may feel anger, fear, guilt, defensiveness, 
you may want to give up practice . You may feel sick in the 
stomach, lose sleep, get angry with staff and your family, you may 
lose focus . All these can have a devastating effect on your practice 
and relationships with family and friends . The process has not 
even started .

Some practitioners show an ability to address the issues and leave 
it to the insurers to handle the matter, others go into a shell, do 
not want to face reality and as a result the issues get worse and 
they find themselves in conflict with the insurer and, worse still, 
the solicitor representing them .

Here are some tips to survive the process .

•	 As	 soon	 as	 you	 realise	 a	 mistake	 that	 may	 give	 rise	 to	 a	
claim has been made or if you receive a letter from a client 
or another lawyer making a claim against you or a Writ of 
Summons, ring Law Mutual (WA) immediately . The letter will 
not go away even if you do put it at the bottom of your in 
tray . A claims solicitor will talk to you and discuss what has 
to be done . The last thing you want to do is put indemnity in 
jeopardy as a result of a delay in notification .

•	 Complete	a	notification	form	that	will	be	sent	to	you	by	Law	
Mutual (WA) .

•	 Locate	the	file	and,	if	necessary,	retrieve	it	from	the	archives.	If	
the error is an error by one of your employees, remember they 
will be feeling like you . Show understanding and compassion; 
resist the temptation to blame them . Their acts or omissions 
are covered by your professional indemnity policy . They need 
understanding at this time . If the error was one of your former 
employees or partners, then attempt to contact them so you 
can advise Law Mutual (WA) of their whereabouts .

•	 The	claim	will	be	handled	by	a	either	a	claims	solicitor	at	Law	
Mutual or a panel solicitor appointed by Law Mutual . Do not 
attempt to represent yourself . Remember the old adage “a 
lawyer who represents himself has a fool for a client” .

•	 The	solicitor	handling	the	matter	needs	all	of	the	file	including	
all electronic communications and time sheets . It is all too 
common for the file to be delivered in dribs and drabs . In one 
case a vital part of the file was delivered to a panel solicitor in 

the middle of a trial, despite assurances all of the file had been 
produced . The file should preferably be provided in an ordered 
way, but if the process of ordering the file is too difficult for 
you send it as it is . Do not get a secretary or paralegal who has 
no familiarity with it to sort it out .

•	 Be	 available	 for	 the	 initial	meeting.	Do	not	put	 it	 off.	 Return	
phone calls from Law Mutual staff or the panel solicitor . Trust 
the panel solicitor appointed . They are acting for you .

•	 Be	forthright	in	all	meetings	with	the	panel	solicitor.	Give	the	
facts . Review the file carefully . Review the questions the panel 
solicitor asks . Be prepared to address the tough issues head 
on . Don’t get defensive or angry; stay calm and clinical .

•	 Check	the	factual	accuracy	of	anything	prepared	by	the	panel	
solicitor, especially the proof and the defence . The panel 
solicitor will provide to Law Mutual (WA) an advice on liability 
and file strategy . This is provided to you and if there are any 
inaccuracies, it is essential you address them immediately .

PRACTISE PATIENCE

You understand the legal process . You know how long it takes . It 
is possible you want to get out of it as quickly as possible . Insurers 
do so as well, so rest assured the matter will be handled quickly . If 
you are unable to face the process, do not delay it as that may put 
you in conflict with your insurers and put your indemnity at risk .

If the advice from the panel solicitor is there is a risk of liability, 
be realistic . It is often difficult to accept you may have done 
something wrong . Consider how a court might approach the 
matter . Assess the risks . Consider the harm having the case 
hanging over you is causing your life and your practice . Think 
of the time spent in instructing your panel solicitor and giving 
evidence . Think of the likely adverse publicity that may arise if you 
are ultimately unsuccessful . Think of all those clients who have 
said to you, “I don’t care about costs, it is the principle that matters” . 
Are you turning into one of them? Listen to your advisors . Look at 
the situation realistically .

Surviving a claim can be difficult, but the process is made easier 
by the fact the insurer takes over the conduct of the matter and 
pays the legal bills . At the end of the process, you may be able to 
learn from the experience and adopt risk management strategies 
for the future .
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