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Judicial case Management and the
problem of costs

part two

Chief	Justice	James	Allsop*

This is the transcript of a speech delivered 
by His Honour, the Chief Justice of the 
Federal Court of Australia (subsequently 
published in the	Australian	Bar	Review) 
which warrants republication because of 
the importance of the issues raised. His 
Honour has kindly allowed us to republish 
his speech in Brief over two issues. The 
first portion addresses case management 
as a costs reduction measure; the second 
portion discusses the perils of case 
management and the responsibilities of 
practitioners.

pERiLS	OF	CASE	MAnAgEMEnT

The picture that emerges from these 
studies is, at best, blurry. It seems 
tolerably clear, however, that judicial 
case management, if it is done badly, will 
either have no impact on litigation costs 
or, worse, increase them. In light of this, I 
propose to make some remarks about the 
perils of case management that must be 
borne in mind whenever it is proposed to 
deploy it as a means to reduce costs.

Front-loading and unnecessary 
running-up of costs

As observed in the American and English 
studies to which I have alluded, case 
management has the potential to cause 
parties to bear costs that might not 
otherwise have been incurred. It may 
happen in at least two ways. First, costs 
may be 'front-loaded', with the result 
that parties who would in any event have 
settled their disputes are nonetheless 
forced to pay significant amounts for work 
done by lawyers in complying with case 
management requirements. This was a 
point made by the Hon James Spigelman, 
then Chief Justice of NSW, in an address 
in 2004:

I	recognise	that	some	of	the	case	
management	practices	that	the	
courts	have	adopted,	in	order	to	
reduce	delays,	may	have	resulted	in	
increased	costs.	In	particular,	they	
have	resulted	in	the	front	loading	of	
costs	by	bringing	forward	expenditure	
that	may	not	occur	if	a	case	settles,	
as	most	do.	Some	aspects	of	court	
practice	may	show	insufficient	regard	

for	the	costs	that	are	imposed	on	
others.1

The authors of the 2002 report on the 
Federal Court's docket system put a 
related point as follows:

[I]t	may	be	advantageous	to	let	
some	cases	stay	dormant	if	that	
would	assist	the	parties	in	reaching	
a	resolution	out	of	court,	in	which	
case	it	would	be	inappropriate	for	the	
court	to	attempt	to	hurry	the	matter	
through	the	court.2

One must be careful not to overstate the 
point, however. Effective judicial case 
management, by clarifying and stripping 
the issues early, may greatly hasten any 
settlement that would in any event have 
occurred. Settlement negotiations may 
thereby be truncated. That, in turn, would 
exert downward pressure on expenses. 
Furthermore, parties who are destined to 
settle are nevertheless, as we all know, 
perfectly capable of running up litigation 
costs, whether or not judges become 
involved in case management.

The second way in which judicial case 
management has the potential to 
drive up expenses is simply by being 
excessive. This is a danger irrespective 
of the propensity of most litigants to 
settle out of court. A case that ultimately 
goes to trial may be made even more 
expensive by judicial over-management. 
A requirement that practitioners attend 
multiple directions hearings may be 
counterproductive if any cost savings 
ultimately resulting from the matter being 
better prepared for trial have already 
been wiped out by the need to pour funds 
into the directions hearings themselves. 
Practitioners expressed concern about 
unnecessary directions hearings at the 
time of the docket system's adoption in 
the Federal Court:

Although	directions	hearings	were	
seen	as	useful	in	situations	where	
one	party	was	continually	in	default,	
a	number	of	practitioners	felt	that	
many	stages	in	the	process	did	not	
require	appearance	in	court	if	both	
parties	were	complying	with	orders	or	
alternatively	were	in	agreement	that	

the	matter	should	be	adjourned.3

A related issue is the risk that directions 
hearings become excessively lengthy. 
In docket systems, where a matter is 
assigned to an individual judge to manage 
right through to completion, there is a 
danger that the judge's enthusiasm for 
the case might outstrip what is warranted 
in light of the expense to which parties 
are put in order to comply with judicial 
directions.4

There is a particularly bitter irony 
where case management undertaken 
specifically to curb costs in fact adds 
to them. It has been suggested that the 
requirement to file costs budgets and 
attend cost management conferences 
under the Jackson reforms in the UK 
actually increases the length and cost 
of litigation.5 One is presented with the 
macabre spectacle of lawyers running 
up costs negotiating, preparing and filing 
costs budgets, and then running up more 
costs arguing about those budgets before 
a judge.

On the other hand, one ought to 
acknowledge the salutary educational 
potential of the interaction between 
judge and profession that occurs in the 
process of case management. If it is done 
properly, judicial management of a case 
may inculcate habits and practices that 
are carried over into the practitioners' 
next matter. A few careful words uttered 
in one directions hearing may forestall 
the need for such a hearing in a later 
case. I will forever recall Justice Andrew 
Rogers saying in his court in his gently 
modulated English: "Not in my court 
you won't". It is possible, therefore, that 
judicial case management in one case 
will have an impact on costs not only in 
that proceeding but also in others down 
the track. Of course, it is also true that 
one should be slow to force unnecessary 
expense upon litigants in one matter for 
the sake of educating the profession and 
thereby ensuring that those expenses 
are not later incurred by litigants in other 
cases. Using people as means to ends 
always raises difficult moral questions.
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Risk of a cookie-cutter approach

As I have discussed, judicial case 
management is a response to the 
deleterious effects of a civil litigation 
system governed only by rules, where 
judges' involvement is limited to enforcing 
those rules (and then only on a party's 
motion). It would seem paradoxical, 
then, to adopt a rule-oriented, overly 
prescriptive regime of case management. 
Yet this sometimes appears to be a 
temptation for legislators and judicial 
administrators. Cookie-cutter case 
management is likely to increase litigation 
expenses, not decrease them.

If I may say so, I think the correct 
approach has been adopted by the 
Federal Court. Upon the introduction of 
the current docket system, "no definitive 
case management structure or set 
directives were implemented by the court 
and individual judges were ultimately left 
to manage cases and adopt suggestions 
as they saw fit."6 The Rules reflect this 
approach.7 The opinion of judges has 
been summarised in this way:

It	was	generally	felt	that	case	
management	had	to	be	flexible	and	
adaptable,	to	be	useful.	A	few	...	said	
that	by	trying	to	manipulate	a	case	
to	fit	a	model	a	judge	may	in	fact	be	
significantly	altering	the	nature	of	the	
case.8

No doubt the risk of altering the nature 
of a case may often be attended by the 
danger of unnecessary litigation cost 
blowouts. Nevertheless, there is an 
imperative in making sure that judges 
know what they are trying to do in case 
management and what the costs involved 
are.

An example of a cookie-cutter case 
management horror story is provided by 
the experience of courts in the Toronto 
Region of the Ontario Superior Court 
of Justice (the largest civil trial court in 
Canada) under the so-called Rule 77 
regime for case management from 2001 
to 2004. That system required certain 
steps to be taken in all cases, including 
mandatory mediation to tight timetables, 
the early setting of trial dates, the filing 
of timetables for the running of the 
matter, case conferences where such 
timetables proved unworkable, and so 
on. Costs ballooned, judicial resources 
were stretched, and delays spiralled out 
of control. Routine motions had dates set 
more than six months out.9 The Ontario 
Chief Justice reported on the system's 
failures thus:

[L]itigants	...	bore	the	cost	of	the	
numerous	procedural	steps	that	Rule	
77	added	to	all	cases	at	the	outset	of	
the	civil	litigation	process.	The	various	
case	conferences,	filings,	extensions	

and	mandatory	mediations	more	
often	than	not,	did	very	little	to	
move	the	cases	along.	Regrettably,	
clients	were	paying	their	lawyers	for	
what	were	frequently	premature	or	
unproductive	steps.10

Eventually, the problems were addressed 
when the 'universal case management' 
approach was replaced by a more flexible 
arrangement under which management 
was undertaken only for those "cases that 
truly required court intervention."11

The attitude of judges

Judges also bear some responsibility 
for avoiding the pitfalls of an excessively 
inflexible approach to case management. 
The risk is that judges given a large 
amount of leeway to control cases 
before them will simply develop their 
own cookie-cutter procedures. In this 
connection, history is important (as it 
always is). The common law developed 
as a liberal institution that accords parties 
the freedom to run their cases as they 
see fit. Inquisitorial justice is a civilian 
concept upon which Englishmen and their 
progeny in the common law world have 
traditionally looked askance. To a degree 
party autonomy is a virtue. It is one of the 
attractions of arbitration.

"Managerial judging",12 therefore, is at 
odds with the habits of mind in which 
common law judges have traditionally 
been steeped. One Australian Federal 
Court judge expressed this view as 
follows:

I	think	it's	a	most	naïve	notion	of	all	
to	suggest	to	the	court	that	judges	
should	be	managerialist	judges,	
taking	cases	by	the	throat,	and	
forcing	them	to	a	quick	judgment,	
despite	what	the	parties	say,	despite	
what	the	lawyers	say.13

In the rise of judicial case management, 
we are witnessing no less than a shift 
in common law philosophy.14 In some 
judges, resistance to it may take the form 
of a rule-based, inflexible approach to the 
task of case management, infecting the 
new system with the ethos of the old. As 
one judge has observed,

I	suppose	the	success	of	the	system	
so	much	depends	on	the	approach	
and	enthusiasm	of	the	judges	who	
are	administering	it.	If	you	just	treat	
it	as	a	formal	standardised	process,	
oh	well	we've	got	to	go	through	it,	I	
don't	think	you	are	going	to	find	any	
change	between	this	system	and	the	
old.	But	if	you	try	and	implement	the	
underlying	philosophy	of	it,	I	think	
there	is	a	chance	of	change.15

In other words, if a judge's attitude to 
case management is that it is an onerous 
administrative burden that he or she 

should not be required to undertake, then 
the results may be counterproductive. 
It will be tempting for such a judge to 
apply standardised case management 
to any given matter, without being 
attentive to its particular characteristics. 
In such instances, it is likely that case 
management will inflate costs with no 
offsetting benefits. It will become process, 
separate from the resolution of the 
dispute: a necessary hurdle to be jumped 
before the real task begins.

A	RETURn	TO	ALOOFnESS?

If, in the face of these risks posed by 
judicial case management, we were 
overcome by cynicism about the 
prospects of reducing litigation costs, 
one tempting option would simply be to 
set a date for hearing very early in the 
process, focusing the practitioners' minds 
on the need either to settle or to adhere 
to a timetable to have the matter ready for 
trial. Exceptionally good reasons would 
need to be given for any delay requiring 
vacation of the allotted date. It should 
be recalled that one of the conclusions 
of the RAND Corporation study was 
that this case management method 
had a significant degree of success in 
shortening the length of time a case 
would remain in the list, though it had no 
impact on costs.16

Nevertheless, such an approach would 
not be without its difficulties. Indeed, most 
judges and practitioners who responded 
to the Law and Justice Foundation's 
study of the Federal Court docket system 
were of the view that "it was generally 
inappropriate for hearings to be set down 
at the beginning of the case."17 The 
response of one solicitor probably reflects 
the views of many:

I	think	it's	more	sensible	to	wait	for	
the	steps	to	be	undertaken,	it's	my	
experience	that	it's	rare	that	people	
go	through	those	steps	without	them	
changing	or	something	else	being	
required	to	be	done.	And	it	could	
easily	be	the	case	if	a	date	is	set	
down	that	other	things	need	to	be	
done	and	I	could	see	a	whole	lot	of	
cases	having	to	be	adjourned	and	
just	turning	into	chaos	if	they	have	
dates	set	at	the	beginning.18

On the other hand, it might be thought 
that the likelihood of "something else 
being required to be done" will always 
be higher where there is no trial date to 
focus the practitioner's mind. There is 
less scope for parties and practitioners to 
treat litigation as a strategic game when 
the timetable leading up to trial has been 
established at an early stage.19 And with 
the reduction of adversarial games should 
come a reduction of cost.
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ThE	RESpOnSiBiLiTY	OF	
pRACTiTiOnERS

Now that we have reached the subject 
of focusing practitioners' minds, allow 
me to step back for a moment. As I 
have observed, the argument for greater 
judicial intervention in the litigation 
process typically begins with a jeremiad 
on the perils of an adversarial culture 
that gives free rein to the practitioners. 
Somehow, though, one arrives at 
the conclusion that those who need 
to change their behaviour are not 
practitioners so much as judges. Alfred 
Hitchcock is rumoured to have said 
film actors were like cattle, and should 
be treated accordingly. A not dissimilar 
opinion of legal practitioners appears 
to be the unarticulated premise in any 
argument that since lawyers run up 
unnecessary costs for their clients, 
judges need to do their job differently. 
Implicit in the zealous call for judicial 
case management, in other words, is 
the notion that solicitors and barristers 
lack control over their own behaviour or 
are otherwise irredeemably refractory. 
Yet unlike, perhaps, screen actors, legal 
practitioners are not Brown's cows, 
responsive only to the sting of the prod. 
They are professionals. And they are paid 
accordingly. Surely, as a profession, they 
must bear some responsibility for the way 
in which matters are litigated.

The duty of lawyers to promote the 
just, timely and cost-effective resolution 
of court proceedings has been given 
legislative imprimatur in several 
jurisdictions, including the Federal Court.20 
The penalty for dereliction of this duty 
may be a personal costs order.21 Prior to 
the introduction of the relevant provisions, 
in White	v	Overland,22 I discussed courts' 
expectation of a reasonable degree of 
co-operation between parties. I made the 
following observation about the culture of 
litigation:

To	paraphrase	Roscoe	Pound	
from	"The	Causes	of	Popular	
Dissatisfaction	with	the	
Administration	of	Justice"	(1906)	29	
ABA	Rep	395,	404-406,	the	"sporting	
theory	of	justice" and	any	behavioural	
manifestation	of	it	should	be	seen	
as	a	survival,	or	better,	a	relic,	of	
the	days	when	a	lawsuit	was	a	fight	
between	two	clans.23

I also said something of the cost 
consequences of parties' failure to 
cooperate:

In	the	long	run,	the	only	consequence	
of	keeping	issues	hidden	or	not	
clearly	identifying	them	is	to	disrupt	
the	business	of	the	court	leading	
to	the	waste	of	valuable	public	
resources	and	to	lead	to	the	incurring	
of	unnecessary	costs	by	the	parties,	
costs	which	ultimately	have	to	be	
borne	by	someone.24

Let me turn to the profession. Let me 
posit two methods or styles of practice. 
Perhaps there are more; perhaps neither 
exists; but humour me by allowing me to 
posit the dichotomy. I will let you judge 
for yourselves whether they exist. A little 
plain speaking is required. The distinction 
between them lies in divergent responses 
to the stimulus of a client's instructions in 
relation to a dispute. In type A practice, 
the client's problem is examined and 
a way is sought to arrive at the best 
possible result for the client at the lowest 
possible cost. In some cases, this may 
entail the sacrifice of fees that might have 
been "earned" (if that verb may sensibly 
be deployed in this context), had a less 
efficient approach been adopted. If a fight 
is necessary, it is had; but only on the real 
issues worthy of the trouble and cost of 
the fight.

In type B practice, when faced with the 
client's instructions, the response is to 
think of the fees that might foreseeably 
be derived by dealing with the dispute, 
without an eye to any parsimony of issues 
or costs. Disputes are treated as an 
instrument of fee generation.

Like the litigants described by Gibbon, 
clients of the second species may well 
come out at the other end of litigation with 
patience and fortune almost exhausted. 
When next they have a problem, they do 
not return to the lawyer who has denied 
them true value for money.

"Effective judicial case management, by 
clarifying and stripping the issues early, 
may greatly hasten any settlement that 
would in any event have occurred."
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I accept that this may be a crude and 
inadequate paradigm. But, is it truly to be 
said that type B is not a problem? Is not 
the risk of it present when the practice of 
law is viewed as a fee earning business, 
the profits of which are maximised by fee 
delivery?

One danger of excessive judicial case 
management is that it provides comfort 
to the second species of practice by 
fostering passivity in the profession as a 
whole. It risks encouraging over-reliance 
upon the court to dictate to parties 
how their litigation will run. That makes 
it all too easy for lawyers to abdicate 
their statutorily mandated responsibility 
to resolve disputes in a cost-effective 
manner for their clients. Initiative and 
responsibility are shifted to judges. Also 
it may provide detailed and unnecessary 
process around which much work must 
be done. Litigation practitioners are 
reduced to fee-collection machines.

Such a development would have a 
profoundly deleterious impact upon the 
administration of justice. If costs cannot 
be controlled, the client comes to the view 
that law itself is useless and irrelevant: a 
deeply dangerous outcome. Judges and 
practitioners must strive to prevent this 
happening.

How can it be avoided? One way of 
avoiding it, perhaps, is by thinking about 
court rules, procedures, trial processes 
and all aspects of litigation by reference 
to the dichotomy that I have posited. 
Will the procedure permit exploitation, 
whether conscious or unconscious, driven 
by process-based activity? If so, how can 
a substitute procedure be put in place 
that will achieve the valid end in question, 
without feeding process-driven costs.

If process-driven costs can be reduced 
to a bare minimum, fees for true skill and 
acumen will not seem so painful. The role 
of "but say" may re-emerge.

Clients truly despise a system of 6 minute 
units (at say $50-$75) for 60 second 
tasks; not only because the task took 60 
seconds, but also because it was brain-
less in its character. If you think clients 
do not sometimes feel like this, I think 
you need to get out more. Clients should 
not have to pay like this for process, and 
they should not do so. What they should 
be prepared to pay for, and what they do 
not begrudge, is paying for real skill and 
experience.

For instance, who said that $100,000 is 
a proper sum for security for costs of a 
not complicated half to one day appeal 
in the Court of Appeal? The answer was, 
unfortunately, two practitioners in early 
2013 who put forward the assertion, 
which was significantly based on process-
driven costs.

A number of fundamental propositions 
need to be grasped and applied on a daily 
basis:

1. The profession is primarily 
responsible for the skilful conduct of 
cases.

2. The lawyer is a fiduciary – to be 
held to the highest punctilio of 
an honour. If there is a choice to 
undertake a cheaper more efficient 
way to operate, the fiduciary duty is 
engaged.

3. Courts should organise their 
structures to facilitate efficient and 
skilled lawyers, and to impede or 
prevent process-based costs that are 
unnecessary.

4. Disputes in society are inevitable. It is 
a social and constitutional imperative 
to make reasonably available the 
process of court adjudication.

5. The basal considerations are trust, 
skill and service – in, and of, the 
profession, and the judiciary.

It is unlikely that any one structure or one 
step, alone, will achieve and maintain a 
workable legal system of which we are 
all proud. But the recognition of what we 
do, and who we are, will go some way 
towards that: We are not in a business or 
an industry; we are a profession, that is 
founded on duty (fiduciary duty) that, as 
Cardozo CJ said in 1928, is not governed 
by the morals of the market place (by 
which he meant honesty and reasonable 
good faith) but by the punctilio of an 
honour the most sensitive. The courts are 
entitled to expect and demand no less 
from the profession and should organise 
their structures accordingly. The failure to 
recognise the strictness of the fiduciary 
duty may well have been at the base 
of many of the troubles of the financial 
sector in the last 20 years. It should never 
be allowed to undermine the practice of 
the law.

The court's task is to understand how 
litigation should run, and how it can 

be encouraged to run cost-efficiently. I 
suggest a new dialogue based on these 
fundamentals. How case management 
works or not, as the case may be, should 
be part of that dialogue.
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