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Closing the gaP

Background
historically, the Closing the gap strategy is a long-
term, Coalition of australian governments (Coag) 
framework that builds on the foundation of respect 
and unity provided by the 2008 national apology 
to aboriginal and torres strait islander Peoples. 
in 2008, Coag agreed to six ambitious targets to 
address the disadvantage faced by indigenous 
australians in life expectancy, child mortality, 
education and employment.

Justice targets are yet to be formally included.

Policy Position
law Council australia

the law Council of australia has formulated a 
policy position with respect to these issues as 
part of the law Council of australia 2016 Federal 
election Policy Platform.

law society of Western australia

in February 2016 the law society of Western 
australia resolved to commence a strategic 
campaign known as ‘Closing the gap’ with an 
emphasis on the spiralling rates of incarceration 
of aboriginal and torres strait islander peoples in 
Western australia.

Currently the law society’s campaign is being 
advanced by the work of the indigenous legal 
issues Committee, the aboriginal incarceration and 
Justice Reinvestment Working group and the law 
society’s Reconciliation action Plan (RaP) Working 
group.

Recommendation

the law society of Western australia reaffirms its policy position of February 2016 and further endorses 
the law Council of australia 2016 Federal election Policy Platform and thereby seeks the support of all 
parties to:

• establish “justice targets” under the Closing the gap Framework to reduce rates of indigenous 
imprisonment and violent offending;

• establish a national agency to collect and evaluate comprehensive data on corrections, law 
enforcement, juvenile justice, diversionary measures, to inform government policies around crime and 
imprisonment;

• Repeal or amend all laws which provide for a penalty of imprisonment for offences arising from a fine-
default; and

• abolish mandatory sentencing laws.
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death Penalty

Issue
Contrary to the right to life and the right not to 
be subjected to cruel, inhuman or degrading 
punishment (as enshrined in the Universal 
declaration of human Rights and the international 
Covenant on Civil and Political Rights) the death 
penalty still exists in many countries around the 
world.

Background 
the issue again came to the fore in april 2015 when 
indonesia executed two australian citizens, andrew 
Chan and Myuran sukumaran, on drug related 
offences.

on 19 december 2007, australia sponsored and 
voted in favour of a landmark United nations 
general assembly resolution which called for an 
immediate moratorium on executions as a first step 
towards the universal abolition of the death penalty.

on 11 March 2010, with bipartisan support, the 
Commonwealth Parliament passed the Crimes 
Legislation Amendment (Torture Prohibition and 
Death Penalty Abolition) Act. This Act amends the 
Death Penalty Abolition Act 1973 (Cth) to extend 
the Commonwealth prohibition on the death 
penalty to all states and territories. this forecloses 
the possibility of any individual state jurisdiction 
reintroducing the death penalty.

however, the death penalty is still legal in many 
countries around the world, particularly in asia.

Policy Position
law Council of australia

the law Council’s opposition to the imposition or 
execution of the death penalty is absolute.

it is the position of the law Council that no 
person should be subjected to the death penalty 
irrespective of their nationality, the nature of the 
crime they are alleged to have committed or the 
time and place of its alleged commission.

the law Council opposes the imposition of 
the death penalty irrespective of the method of 
execution. 

the death penalty is in violation of the right to life 
and the right not to be subjected to cruel, inhuman 
or degrading punishment, as enshrined in the 
Universal declaration of human Rights and the 
international Covenant on Civil and Political Rights. 

Consistent with the view that the death penalty 
represents a grave human rights violation, the law 
Council believes that it is a matter which transcends 
considerations of state sovereignty.

on 10 June 2016, the law Council launched its 
2016 Federal election Policy Platform, which 
outlines its priorities for a newly-elected Federal 
government. the platform sets out the key areas 
for improvement of the law and legal policy, which 
will benefit the australian community and promote 
the national interest. one of the key areas is the 
abolition of the death penalty. the law Council 
calls on the all parties to: 

support and implement the recommendations 
arising from the Joint standing Committee on 
Foreign affairs, defence and trade’s Report into 
australia’s advocacy for the abolition of the death 
Penalty.

• Promptly conduct a review of legislative 
arrangements for extradition and mutual 
assistance to ensure that they uphold 
australia’s obligations as a signatory to the 
second optional Protocol to the international 
Covenant on Civil and Political Rights.

• strengthen australia’s domestic legal framework 
and arrangements to ensure australia does not 
expose a person elsewhere to the real risk of 
execution.

• develop a strategy for the abolition of the death 
penalty, which outlines the methods to be 
employed to proactively advance the objective 
of global abolition.
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submission

on 9 october 2015 the law Council and australian 
Bar association made a joint submission to the 
Joint standing Committee on Foreign affairs, 
defence and trade’s report into australia’s 
advocacy for the abolition of the death penalty. the 
submission makes two key recommendations for 
further steps australia could take to advocate for an 
end to the death penalty, including that:

• australia should develop a strategy for abolition 
of the death Penalty, which outlines the 
methods it will employ to proactively advance 
the objective of global abolition; and

• australia should strengthen its domestic 
legal framework and arrangements to ensure 
australia does not expose a person elsewhere 
to the real risk of execution. 

in a media release issued on 5 May 2016 law 
Council commended Parliament on adopting its 
recommendation to develop, fund and implement 
a whole-of-government strategy for the abolition 
of the death Penalty – with a particular focus on 
countries in the indo-Pacific and United states of 
america. 

law society of Western australia

it has been a longstanding position of the law 
society of Western australia, the australian legal 
profession and our nation to oppose the death 
penalty. 

in a media release issued on 20 February 2015, the 
then law society President, Matthew Keogh stated 
that, “While crime must always be appropriately 
punished, all life is precious and the legal profession 
opposes all forms of the death penalty across the 
globe as a breach of the fundamental right to life.” 

the society believes it is incumbent on the 
profession to stand tall in calling on other nations to 
treat their offenders humanely, as we seek to do in 
australia.

Funding implications
n/a

Policy implications
the law Council’s opposition to the death penalty 
has the following policy and advocacy implications.

• in accordance with its obligations under the 
second optional Protocol to the iCCPR, 
australia proactively commits itself to the 
abolition of the death penalty not only in 
australia, but across the world, including by 
persistently identifying the abolition of the death 
penalty as a matter of importance in bi-lateral 
and multi-lateral talks between sovereign states 
and by encouraging other states to ratify the 
second optional Protocol.

• australia is open, consistent and unequivocal in 
its condemnation of the death penalty whenever 
and wherever it is carried out. 

• australia maintains its prohibition on extraditing 
or transferring any person to a foreign 
jurisdiction in circumstances where that person 
may face the death penalty, unless an explicit 
official undertaking is provided to the australia 
government that the death penalty will not be 
imposed and/or carried out on the person who 
is the subject of the request.

• australia clarifies, strengthens and extends 
its prohibition on providing mutual assistance 
to foreign jurisdictions in criminal matters 
where such assistance may lead to the arrest, 
prosecution or conviction of a person for 
an offence carrying the death penalty. this 
would include ensuring that australian law 
enforcement agencies, include state agencies, 
only cooperate with foreign law enforcement 
agencies to the extent that such cooperation 
is consistent with australia’s obligation not to 
expose a person to the real risk of execution.

https://www.lawsocietywa.asn.au/news/recommendation-of-strategy-for-the-abolition-of-the-death-penalty-applauded/
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• australia adopts all available measures to 
ensure that australian residents facing the 
death penalty or sentenced to the death in a 
foreign jurisdiction have their death sentences 
commuted to a term of imprisonment.

• australia adopts all available measures to 
ensure the commutation of a non-australian 
resident’s death sentence in circumstances 
where the advocacy of the australian 
government may have particular resonance, 
for example, where the victims or targets of the 
relevant crime are australian or where australia 
was the intended destination for trafficked 
drugs.

• australian residents facing the death penalty or 
sentenced to death in foreign jurisdictions have 
access to consular assistance, independent 
legal representation and the financial assistance 
necessary to facilitate the preparation of 
a comprehensive defence, appeal and/or 
clemency plea.

• the australian Constitution is amended to 
include a prohibition on the death penalty, or 
at the very least Commonwealth legislation 
is enacted to adopt the second optional 
Protocol to the iCCPR into domestic law 
thereby foreclosing the possibility of a hasty 
re-introduction of the death penalty in any 
australian jurisdiction.

Recommendation

the law society of Western australia endorses the law Council of australia 2016 Federal election Policy 
Platform and thereby seeks the support of all parties to:

• support and implement the recommendations arising from the Joint standing Committee on Foreign 
affairs, defence and trade’s Report into australia’s advocacy for the abolition of the death penalty;

• Promptly conduct a review of legislative arrangements for extradition and mutual assistance to 
ensure that they uphold australia’s obligations as a signatory to the second optional Protocol to the 
international Covenant on Civil and Political Rights;

• strengthen australia’s domestic legal framework and arrangements to ensure australia does not 
expose a person elsewhere to the real risk of execution; and

• develop a strategy for the abolition of the death penalty, which outlines the methods to be employed 
to proactively advance the objective of global abolition.
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FaMily violenCe

Issue
the vast majority of dangerous, abusive and violent 
behaviour that occurs in the privacy of people's 
homes is committed by men against women. 

Background
the following basic statistics help demonstrate the 
prevalence and severity of violence against women: 

• on average, at least one woman a week is killed 
by a partner or former partner in australia.

• one in three australian women has experienced 
physical violence, since the age of 15.

• one in five australian women has experienced 
sexual violence.

• one in four australian women has experienced 
physical or sexual violence by an intimate 
partner.

• one in four australian women has experienced 
emotional abuse by a current or former partner.

• Women are at least three times more likely than 
men to experience violence from an intimate 
partner.

• Women are five times more likely than men to 
require medical attention or hospitalisation as 
a result of intimate partner violence, and five 
times more likely to report fearing for their lives.

• of those women who experience violence, more 
than half have children in their care.

• violence against women is not limited to the 
home or intimate relationships. every year in 
australia, over 300,000 women experience 
violence – often sexual violence – from 
someone other than a partner.

• eight out of ten women aged 18 to 24 were 
harassed on the street in the past year.

• young women (18 – 24 years) experience 
significantly higher rates of physical and sexual 
violence than women in older age groups.

• there is growing evidence that women with 
disabilities are more likely to experience 
violence.

• aboriginal and torres strait islander women 
experience both far higher rates and more 
severe forms of violence compared to other 
women.

in early 2015, the Council of australian 
governments (Coag) agreed to take urgent 
collective action to address the unacceptable level 
of violence against women in australia.

Policy Position
law Council of australia

at the law Council of australia director’s meeting 
on 27 June 2015, the law Council established a 
new domestic and Family violence (dFv) Working 
group to: 

• promote the alignment of domestic violence 
order legislation; 

• progress the cooperative information initiatives 
already commenced with the australian Medical 
association; and 

• investigate opportunities for external funding. 

the dFv Working group is also responsible for 
reviewing the government’s Women’s safety 
Package, released in september 2015. the 
Package was welcomed by the law Council, but 
it was noted that if we are serious about assisting 
victims of domestic and family violence then we 
must be serious about ensuring they have access 
to justice. substantially greater funding for legal 
assistance is needed to ensure access to justice 
can be achieved (media release 24/09/15).
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law society of Western australia

on 24 February 2014, the law society provided a 
submission to the law Reform Commission of Wa 
in response to their enhancing Family and domestic 
violence laws discussion paper.

the society has representatives on the law 
Council’s dFv Working group.

the society also supports White Ribbon day each 
year.

the third and final report of the Coag advisory 
Panel on Reducing violence against Women and 
their Children was provided to Coag on 1 april 
2016. the Panel found that despite a lot of good 
work, rates of violence against women in australia 
remain unacceptably high.

the Panel’s final report includes 28 
recommendations for Coag’s consideration, with 
innovative, practical and deliverable options for 
further joint Commonwealth, state and territory 
work to reduce violence against women and their 
children.

Further, the victorian government’s Royal 
Commission into Family violence final report 
was tabled in Parliament on 30 March 2016. the 
Commission's 227 recommendations are directed 

at improving the foundations of the current system, 
seizing opportunities to transform the way that 
we respond to family violence, and building the 
structures that will guide and oversee a long-term 
reform program that deals with all aspects of family 
violence.

Funding implications
in early 2015, the Coag agreed to jointly contribute 
$30 million for a national campaign to reduce 
violence against women and their children, and also 
created an action plan with numerous objectives, 
including the establishment of a national dvo 
scheme.

in september 2015, the australian government 
announced a $100 million package of measures 
to provide a safety net for women and children at 
high risk of experiencing violence. the package will 
improve frontline support and services, leverage 
innovative technologies to keep women safe, 
and provide education resources to help change 
community attitudes to violence and abuse. $15m 
of that funding was allocated to legal services for 
those experiencing domestic violence, however the 
law Council has warned that though a step in the 
right direction, this will not be enough.

Recommendation

the law society of Western australia endorses the law Council of australia 2016 Federal election 
Policy Platform and thereby seeks the support of all parties to:

• Properly fund courts dealing with family law matters, as well as family violence support services;

• develop and implement domestic violence strategies for particularly vulnerable groups, 
including indigenous australian and those from Cald communities; and

• identify and implement measures designed to reduce the prevalence of domestic and family 
violence.

http://www.dpmc.gov.au/office-women/womens-safety/coag-advisory-panel-reducing-violence-against-women-and-their-children
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diveRsity and eQUality

Issue 
the extent which gender bias continues to exist 
in the law and administration of justice in Western 
australia. 

Background 
in the early 1990s, the then Chief Justice of 
Western australia, Chief Justice Malcolm, 
established a gender Bias taskforce. the 
taskforce delivered a report in 1994 which 
suggested numerous ways to enhance women's 
participation and promotion in the legal profession 
in Western australia and to combat gender bias in 
the law ("1994 Report").

Women lawyers Wa conducted a 20th anniversary 
Review of the 1994 Report:

• Reviewing the extent to which the 
recommendations made in the 1994 Report 
have been implemented;

• to the extent that any recommendations 
in the Report have not been implemented, 
investigating and making recommendations 
in relation to whether, and if so how, those 
recommendations may now be implemented;

• investigating the extent to which gender 
bias continues to exist in the law and the 
administration of justice in Western australia, 
and making recommendations for its 
elimination; and

• Consulting with such government agencies, 
organisations, groups or persons as is 
appropriate.

the 20th anniversary Review focused on:
• Women's access to justice and court 

environment 
• Career paths for women in the legal profession
• appointment of judiciary
• aboriginal & torres strait islander women and 

girls and the law 
• victims of crime 
• Restraining orders 
• education: law making; civil laws which 

discriminate 
• Criminal laws which discriminate against 

women 
• Punishment of women 
the 20th anniversary Review produced 197 
recommendations aimed at government, 
organisations (firms) and societies/associations 
to enhance women’s participation in the legal 
profession, justice system and community more 
broadly, and to combat discrimination in the law.

Policy Position
law Council of australia

in a media release dated 8 March 2016, the law 
Council outlined the following 2016 developments:

• the diversity and equality Charter, drafted in 
May 2015, was adopted by the full complement 
of law societies and Bar associations from 
across the country as well as by a swathe of 
law firms, barristers’ chambers, and individuals.

• a national equitable Briefing Policy was 
developed to achieve a nationally consistent 
approach towards bringing about cultural 
and attitudinal change with respect to gender 
briefing practices.

• the preferred supplier has been selected for the 
development of an unconscious bias training 
program for australian lawyers.

• a central information hub is being rolled 
out as a platform for resources, policies, 
guidelines, and practical examples regarding 
parental leave, return to work and flexible work 
practices.

• law societies and Bar associations from 
across the country have been developing their 
own individual action plans.

the law Council of australia supports measures 
to promote inclusion and diversity within the legal 
profession and has created a diversity and equality 
Charter that promotes the respect and inclusion of 
all legal professionals, regardless of sex, sexuality, 
disability, age, race, ethnicity, religion and culture. 

https://www.lawsocietywa.asn.au/news/international-womens-day-2016-sees-legal-profession-in-unprecedented-push-to-improve-inclusiveness-and-diversity/
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law society of Western australia

in 2015 the executive established a Working group 
to consider the recommendations in the Women 
lawyers of Western australia 20th anniversary 
Review Report.

the Working group considered the 
recommendations in the 20th anniversary Review 
Report and in particular the recommendations in 
Chapter 2 recommending action by the law society 
of Western australia and prepared a directions 
Paper for approval by the Council with respect 
to action to be undertaken by the law society of 
Western australia.

in June 2015 the immediate-Past President, 
Matthew Keogh, reported that Chapter 2 (Career 
paths for women in the legal profession) of the 20th 
anniversary Review contained 18 recommendations 
directed towards the law society. of these, 12 
have either been implemented or are in action, and 
the law society has convened a working group to 
develop initiatives in response to the remaining six 
as well as to support the profession in meeting the 
recommendations made for it.

it is the policy of the law society of Western 
australia that a lawyer in Western australia should 
not discriminate against any practitioner by reason 
of arbitrary or prejudicial factors such as colour, 
race, ethnic or national origins, sexual orientation, 
marital status, physical impairment or religious 
beliefs.1 in a media release dated 1 april 2016, the 
law society reaffirms its commitment to gender 
equality across the legal profession. 

in a media release dated 24 February 2016, the 
law society sees the promotion of gender equality 
across the legal profession, including in our state’s 
Judiciary, as an important part of its commitment to 
the law Council of australia’s diversity and equality 
Charter, which commits the legal profession to 
the promotion of equality, diversity, respect and 
inclusion regardless of gender, ethnicity, sexuality 
or any other arbitrary feature. 

Funding implications
n/a

noteS
1.  law society equality of opportunity Model Briefing Policy.

Recommendation

the law society of Western australia:

• Reaffirms its adoption of the national equitable Briefing Policy on 24 May 2016; and

• implements (where possible) the recommendations made in the 20th anniversary Review Report 
and its strategic campaign to promote gender diversity within the legal profession. 

https://www.lawsocietywa.asn.au/news/law-society-committed-to-gender-equality-in-the-legal-profession/
https://www.lawsocietywa.asn.au/news/law-society-supports-gender-equality-across-the-legal-profession/
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iMPRisonMent oF Fine deFaUlteRs

Issues
1. a recent Western australian coronial inquest 

into the death of Ms dhu, who died in police 
custody 2 days after being arrested for failing 
to pay fines totalling $3,622, has highlighted the 
serious issue of imprisonment for repeated fine 
default.1

2. the Fines, Penalties and Infringement 
Notices Enforcement Act 1994 (Wa), has a 
discriminatory and disproportionate effect, 
leading to the over-representation of aboriginal 
and torres strait islander peoples, poor 
people and vulnerable people, in the Western 
australian prison system.

3. the key findings of the 20 May 2016 report from 
the government of Western australia office of 
the inspector of Custodial services titled ‘Fine 
defaulters in the Western australian prison 
system’ (the Report), were as follows:

• a total of 54,839 days were served by 
7,025 people as part of fine default-only 
receptions; these people had a total of 
7,462 prison receptions between them.

• hakea and Bandyup are by far the most 
heavily burdened by fine default receptions, 
with hakea receptions accounting for almost 
half of the total amount of days served for 
defaulting on fines.

• the average length of stay between July 
2006 and March 2015 was 7.5 days. 
legislative changes, however, had a 
dramatic impact on average number of days 
served. Before the changes fine defaulters 
served an average of 45 days, however, this 
decreased ten-fold after March 2008 to 4.5 
days served on average. the average length 
of stay for aboriginal women was most 
impacted by these changes.

• Women are disproportionately represented 
in the fine default-only population, 
comprising 15 percent of the total prisoner 
receptions but 22 percent of the fine 
defaulter population.

• Unemployment is rife in the fine defaulter 
prison population, particularly for aboriginal 
women. an overwhelming 73 percent of 
the female fine defaulters are considered 
unemployed; 64 percent of these women 
are aboriginal.

• the majority of fines (54 percent) were 
related to minor traffic offences; for drink 
driving or driving without a licence.

• in the 2013-14 financial year, the total 
cost of fine default-only receptions was 
approximately $2.29 million.

• since July 2006 until the end of the 2013-14 
financial year just under $55 million worth of 
unpaid fines were cleared by incarceration.2

4. the Fines, Penalties and Infringement Notices 
Enforcement Act 1994 (Wa) is not consistent 
with recommendations made in the Royal 
Commission into aboriginal deaths in Custody 
Report.3

5. Prior to amendments to the act in 2008, people 
who were served a warrant of commitment 
for failing to pay their fines and/or breaching 
a Work and development order (Wdo) were 
required to ‘cut out’ their fines cumulatively. 
the 2008 amendment allowed people to serve 
multiple sentences for fine default concurrently, 
effectively only serving the number of days 
equivalent to their largest fine. While fines 
can now be ‘cut out’ by serving prison time 
concurrently, community work for fines must 
be worked off cumulatively (that is at $250 per 
day). this has created a situation where the 
length of imprisonment is less than the days 
required to serve a Wdo.4

Background
Many australian jurisdictions have removed 
the possibility of imprisonment being imposed 
solely on the basis of continued fine default, with 
imprisonment only available once a defendant has 
failed to meet the requirements of a community 
service order. however, imprisonment for repeated 



Law Society Briefing PaPerS | Page 12 

Briefing Paper

fine default does still occur in other jurisdictions.5 
these laws often affect those living in rural and 
remote australia, the poor, and indigenous 
australians.6 For example, 43% of the 1,358 people 
who entered prison in Wa, solely for the purpose 
of clearing fine defaults in 2013, were indigenous 
australians. difficulties may arise where individuals 
are reliant on vehicles for their employment or 
where they are unable to pay a fine or readily 
arrange alternative methods of payment.

Policy Position
law Council of australia

the law Council of australia aims to develop 
a policy paper on fine default imprisonment 
which will call for national abolition of fine default 
imprisonment schemes.

law society of Western australia

the law society of Western australia’s position is 
as follows.

• the focus needs to be on collection/recovery of 
outstanding payments of court fines;

• to endorse the garnishing of Commonwealth 
benefits and salaries at a Coag level, subject to 
a safeguard that fine defaulters are not deprived 
of a minimum living income, and query whether 
it is possible for there to be an order from the 
court to a central agency which would enable 
automatic payment to prevent defaulting;

• garnishing power to extend to employer, 
company, to enable garnishing of employees 
salary; and

• the Fines, Penalties and Infringement 
Notices Enforcement Act 1994 (Wa) has a 
discriminatory and disproportionate effect, 
leading to the over-representation of aboriginal 
and torres strait islander peoples in the prison 
system; and

• Willing to accept imprisonment as final step if 
test in s69h(2)(c) Sentencing Act 1991 (vic) is 
satisfied.

noteS

1. Joanna Menagh, ‘Ms dhu inquest: 'distressing' footage of dying 
woman withheld despite family's wishes’, aBC news (online), 24 
March 2016.

2. office of the inspector of Custodial services, ‘Fine defaulters in 
the Western australian Prison system: Key Findings’ (20 May 
2016) http://www.oics.wa.gov.au/reports/fine-defaulters-in-
thewestern-australia-prison-system/key-findings/

3. amnesty international australia and Clayton Utz, ‘Review 
of the implementation of the RCiadiC – May 2015’ https://
changetherecord.org.au/review-of-the-implementation-of-
rciadicmay-2015

4. ibid http://www.oics.wa.gov.au/reports/fine-defaulters-in-
thewestern-australia-prison-system/background/

5. law Council of australia, ‘summary of Consequences of 
Continued Fine default’, June 2016.

6. Western australia, Fine defaulters - incarceration, Parl Paper no 
1832 (2014).

Recommendation

the law society of Western australia recommends there be amendments to legislation at a 
Commonwealth and state level to allow for powers that would provide for automatic garnishing of 
Centrelink benefits, subject to a safeguard that fine defaulters are not deprived of a minimum living 
income, and salaries by employers and companies to prevent defaulting on court fines.
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Royal CoMMission into institUtionalised 
ResPonses to Child sexUal aBUse  

Issue
the Royal Commission into institutionalised 
Responses to Child sexual abuse was established 
by the australian government in november 2012 
with terms of Reference to report on the following:

a. what institutions and governments should do 
to better protect children against child sexual 
abuse and related matters in institutional 
contexts in the future;

b. what institutions and governments should do 
to achieve best practice in encouraging the 
reporting of, and responding to reports or 
information about, allegations, incidents or risks 
of child sexual abuse and related matters in 
institutional contexts;

c. what should be done to eliminate or reduce 
impediments that currently exist for responding 
appropriately to child sexual abuse and related 
matters in institutional contexts, including 
addressing failures in, and impediments to, 
reporting, investigating and responding to 
allegations and incidents of abuse;

d. what institutions and governments should do 
to address, or alleviate the impact of, past and 
future child sexual abuse and related matters 
in institutional contexts, including, in particular, 
in ensuring justice for victims through the 
provision of redress by institutions, processes 
for referral for investigation and prosecution and 
support services.

the Royal Commission’s final report is due by 15 
december 2017.

the Western australian government has introduced 
a Bill into Parliament which will remove the 
limitation period for bringing a claim for child sexual 
abuse.

Policy Position
law Council of australia

it is critical that survivors of institutional child 
sexual abuse had access to redress. “a national 
scheme is therefore needed, as the most effective 
structure for ensuring justice for survivors of child 
sexual abuse. the lack of consistency between 
institutional and state and territory government 
responses has created inequality between survivors 
of abuse in institutional settings. this should be 
addressed as the Commission recommends.”

a number of key recommendations made by the 
law Council in its submission and appearance 
before the Royal Commission have been supported 
in the report, including: 

• the establishment of a single national redress 
scheme, with the australian government and 
state and territory governments as funders of 
last resort 

• Funding for support services and community 
legal centres to assist applicants in applying for 
redress 

• legislative reforms by state and territory 
governments so that liabilities can be met by an 
institution’s property trust and limitation periods 
for child sexual abuse claims 

(see media release 16 september 2015).

the law Council of australia welcomes the 
Commonwealth government’s commitment to lead 
the development of a national approach to redress 
for survivors of institutional child sexual abuse. 

the Commonwealth, states and territories should 
also consider the broader response to survivors 
of child sexual abuse, namely reforms to civil 
litigation identified by the Royal Commission. 
limitation periods, vicarious liability and identifying 
defendants are just some of legal areas, according 
to the Royal Commission, which require reform. 

(see media release 29 January 2016).
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law society of Western australia

the law society provided a submission to the 
law Council of australia in June 2014 on Royal 
Commission into institutional Responses to Child 
sexual abuse – issues Paper 7 commenting on 
statutory victims of crime compensation schemes. 

Funding implications
the law Council is of the view that in developing 
national principles for the redress scheme, it is 
imperative that the Commonwealth, states and 
territories are established as the funders of last 
resort. this is necessary to ensure all survivors can 
obtain redress. 

additionally, it is vital that provision be made for 
additional funding for legal aid commissions, 
aboriginal and torres strait islander legal services, 
family violence prevention legal services and 
appropriate community legal services to assist 
applicants in navigating the redress scheme. 

Recommendation

the law society of Western australia endorses the law Council of australia 2016 Federal election 
Policy Platform and thereby seeks the support of all parties to: 

• the development of a single or nationally consistent redress scheme;

• ensure that funding for legal assistance services is made available to assist applicants in the 
development of any redress scheme;

• consider nationally consistent reforms to civil litigation laws affecting survivors of child sexual 
abuse through the law, Crime and Community safety Council; and

• support the Limitation Amendment (Child Sexual Abuse Actions) Bill 2015 removing the 
limitation period.
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JUdiCial ResoURCes

Issues
a lack of judicial appointments and resources 
is causing delays within the supreme Court of 
Western australia.

the delay in obtaining a trial date is an issue which 
the Court regards as unacceptable. 

the effects of trial delays include:

• Magnification of the harm to victims by delaying 
vindication and closure, and protracting their 
engagement with the criminal justice system. 

• Many of those awaiting trial are also in custody 
on remand. those who are acquitted at trial 
may have served more than a year in prison, 
although found not guilty. 

• delayed trials are much less efficient due 
to potential problems with the location of 
witnesses and the fading of memories.

Background
in 2014 and 2015 the Chief Justice in the supreme 
Court’s Annual Review reported comprehensively 
on the pressure the Court was experiencing in 
dealing with sustained growth in the criminal 
jurisdiction which had caused criminal trial delay to 
increase.

in 2015 incoming criminal cases were at similar 
levels to 2014 which resulted in the median delay 
to trial deteriorating further from 30 weeks in 2014 

to 37 weeks in 2015. despite the Court diverting 
all available resources to crime from its civil and 
appeal work in recent years, the Court has not met 
its target of 28 weeks for median criminal trial delay 
since 2013.1 

the Court is unable to divert further resources to 
crime from its civil and appeal work. 

Policy Position
at present, the Court fails to meet national 
standards to deliver judgments within three months 
with only around 63% of Court of appeal decisions 
and 73% of general division civil decisions 
complying with this standard in 2015.2 Reducing 
civil and appeal judicial resources would adversely 
affect the Court’s compliance with these standards.

the Court has been advised that it will not receive 
a replacement for a judge who retires in June 2016. 
the Chief Justice has made representations to 
government with respect to that decision, and if 
it is implemented criminal trial delay will continue 
to increase at an even greater rate which is not 
acceptable to the Court or the Western australian 
community. 

noteS

1. supreme Court of Western australia, annual Review 2015.

2. ibid.

Recommendation

the law society of Western australia seeks the support of all parties to:

• Maintain existing levels of judicial resources; and

• Provide additional resources to ensure that the Courts meet national standards in listing times for 
trials and delivering judgments.
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legal assistanCe FUnding

Issue
the law society of Western australia has promoted 
the law Council of australia legal aid and the 
ongoing strategy for the campaign in Western 
australia.

Background 
in conjunction with law Council australia, the law 
society of Western australia has been advocating for 
increased legal assistance funding during 2016.

the law society's access to Justice Committee 
reviewed and recommended that the law society 
approve the law Council of australia’s 2016 
Federal election Policy Platform in relation to legal 
assistance Funding and the related legal aid Matters 
Campaign Key Messages and Fact sheets 1 to 7.

Policy Position
law Council of australia

the law Council's legal aid Matters Campaign has 
been endorsed by all constituent bodies and the law 
society of Western australia has a local organising 
committee that is co-ordinating the campaign “legal 
aid Matters” in Western australia.

law society of Western australia

the law society of Western australia’s strategy is 
to continue the campaign for the funding of legal 
assistance up until June 2017 including:

• Continue to promote with key stakeholders the 
agreed messages that are published by the law 
Council australia;

• the President write to all Western australian 
Members of Parliament regarding the issues with 
legal assistance funding and seek a commitment 
they will reverse any funding cuts made at both 
the state and Commonwealth level;

• email members with the link to the legal aid 
matters website

• engage stakeholders to join campaign “alliance”;
• identify individuals who will be happy to share 

their stories with the media, including in-depth 
reporting.

as part of a state-wide campaign the President has 
invited the attorney general to host an information 
session for all members of Parliament during the 
2016 spring Parliamentary session adapting where 
required the law Council australia Campaign Key 
Messages and Fact sheets 1 to 7.

this session will involve members of the legal 
profession and a range of services providers 
including community legal centres, aboriginal legal 
services, law access and the Mental health legal 
Centre being available to discuss the key issues 
impacting on the access to justice and its associated 
costs for the justice system. 

Funding implications
n/a

Recommendation
the law society of Western australia approves:

1. the law Council of australia’s Policy statement: legal assistance Funding and seeking the support of all 
parties to:

• return the Commonwealth’s share of legal aid commission funding to 50% with the states and 
territories being an additional $126m in the 2016 Commonwealth Budget;

• immediately provide a further $120m to cover civil legal assistance, with the states and territories 
contributing $80m, comprising a total of $220m, as recommended by the Productivity Commission;

• immediately reverse further Commonwealth funding cuts to legal assistance services announced in 
2014, including those due to take effect from July 2017.

2. the strategy for continuing the campaign for the funding of legal assistance as outlined above.
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legal PRoFession UniFoRM laW   

Issue
the Western australian government remains 
opposed to adopting the legal Profession Uniform 
law. 

Background 
the Uniform law Framework is made up of a legal 
Profession Uniform law; Uniform general Rules; 
Uniform CPd, legal Practice and Professional 
Conduct Rules for solicitors; Uniform CPd and 
Professional Conduct Rules for Barristers; and 
Uniform admission Rules.

the Uniform law was enacted in victoria and 
adopted by new south Wales in early 2014. 
the Uniform Rules have now been approved 
by the attorneys-general of new south Wales 
and victoria and published on the new south 
Wales government legislation web-site, with a 
commencement date of 1 July 2015.

an inter-jurisdictional legal services Council has 
been established to oversee and promote a uniform 
approach to regulating the legal profession and 
the delivery of legal services across new south 
Wales and victoria, together with a Commissioner 
for Uniform legal services Regulation. day-to-
day regulation will remain the responsibility of the 
existing new south Wales and victorian regulatory 
bodies.

the objective of the reforms is to create a common 
legal services market across new south Wales 
and victoria underpinned by a uniform regulatory 
system. the Uniform law governs matters such 
as practising certificate types and conditions, 
maintaining and auditing of trust accounts, 
continuing professional development requirements, 
complaints handling processes, billing 
arrangements and professional discipline issues.

Policy Status
law Council of australia

the law Council supports national adoption of the 
legal Profession Uniform law.

law society of Western australia

in a submission dated 26 august 2014, the law 
society of Western australia recommended to 
the attorney general of Western australia that 
the Uniform law should be adopted as a law of 
Western australia with the following variations:

• the entrenchment of a Western australian 
representative on the national legal services 
Council;

• the continuation of a local regulatory body that 
is run by representatives of the legal profession 
and that is independent of government; and

• maintenance of the following aspects Western 
australian legal costs regime:

• a legal costs committee with the power to 
determine costs scales;

• the power of courts to make special costs 
orders; and

• that costs agreements that are not 
compliant with disclosure obligations are 
voidable but not automatically void.

on 4 May 2016, the society wrote to the attorney 
general, the Board and WaBa expressing its 
support for adoption of the australian solicitors’ 
Conduct Rules. 

a single, uniform set of professional conduct rules 
providing inter-jurisdictional consistency can only 
benefit consumers of legal services, the legal 
profession and regulators especially with inter-
jurisdictional practices now being commonplace.

Current status
the Western australian government decided not 
to participate in the model law by adopting the 
template legislation because as drafted it effectively 
picks up ‘by reference’ substantive legislation 
enacted in another jurisdiction. Under the template 
legislation, alteration of the law in the host 
jurisdiction would mean that the law in Western 
australia will also be altered, possibly without being 
considered by the Western australian Parliament. 
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the Western australian position has been that, 
instead of Commonwealth legislation or a state 
template scheme, each state should have 
enacted the substantive reforms agreed to by the 
jurisdictions.

Funding implications
there will be an additional cost for the legal 
profession in participating jurisdictions in the 
form of funding for the new national bodies to be 
established by the Uniform law. it is expected that 
these additional costs will be offset by reduction 
in the cost of local regulatory bodies undertaking 
certain existing functions and savings in the form 
of reduced compliance costs (which, in turn, would 
lead to reduced costs for consumers). the extent of 
the off-set cannot be determined without a detailed 
costing analysis.

Recommendation

the law society of Western australia endorses continuing to lobby for the adoption of the Uniform law in 
Western australia, subject to the following variations: 

• the entrenchment of a Western australian representative on the national legal services Council;

• the continuation of a local regulatory body that is run by representatives of the legal profession and 
that is independent of government; and

• Maintenance of the following aspects Western australian legal costs regime:

• a legal costs committee with the power to determine costs scales;

• the power of courts to make special costs orders; and

• that costs agreements that are not compliant with disclosure obligations are voidable but not 
automatically void.
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MandatoRy sentenCing   
Issue
increasingly, australian parliaments are intervening 
in sentencing practices. in Wa, this includes the 
recent expansion of the “three strikes” home 
burglary laws.

Politicians enacting mandatory sentencing laws 
claim to be responding to the public calling for 
harsher sentences, with the courts perceived as too 
lenient on crime. Unfortunately, the public is largely 
misinformed about crime and justice matters.

Mandatory sentencing regimes are the most 
concerning manifestation of these parliamentary 
interferences. such regimes impose unacceptable 
restrictions on judicial discretion and 
independence, and undermine fundamental rule of 
law principles.

Background
in 1992, the Wa government passed the first 
mandatory sentencing legislation for car theft, 
followed by the “three strikes” laws in 1996 for 
home burglaries. since then, it has also passed 
the Criminal Organisations Control Act 2012, and 
mandatory sentences for people who assault 
custodial officers.

a list of current mandatory sentencing laws in 
australia can be found here. 

Mandatory sentencing laws have particularly failed 
Wa's indigenous community, members of which 
have been incarcerated in even greater numbers as 
a result of these laws. indigenous children in Wa 
are now 52 times more likely than non-indigenous 
young people to be in detention - twice the national 
rate of overrepresentation.1 

Policy Position
law Council of australia

the law Council has consistently opposed the use 
of mandatory sentencing regimes, which prescribe 
mandatory minimum sentences upon conviction for 
criminal offences.2 its opposition rests on the basis 
that such regimes impose unacceptable restrictions 
on judicial discretion and independence, and 

undermine fundamental rule of law principles. the 
rule of law underpins australia’s legal system and 
ensures that everyone, including governments, is 
subject to the law and that citizens are protected 
from arbitrary abuses of power. Mandatory 
sentencing is also inconsistent with australia’s 
voluntarily assumed international human rights 
obligations.

in the law Council’s view, mandatory sentencing 
laws are arbitrary and limit an individual’s right 
to a fair trial by preventing judges from imposing 
an appropriate penalty based on the unique 
circumstances of each offence and offender. 
Mandatory sentencing disproportionately impacts 
upon particular groups within society, including 
indigenous peoples, juveniles, persons with a 
mental illness or cognitive impairment, or the 
impoverished. such regimes are costly and there 
is a lack of evidence as to their effectiveness as a 
deterrent or their ability to reduce crime. 

in particular, the law Council considers that 
mandatory sentencing: 

• potentially results in unjust, harsh and 
disproportionate sentences where the 
punishment does not fit the crime. there are 
already numerous examples where mandatory 
sentencing has applied with anomalous or 
unjust results, including a disproportionate 
effect on vulnerable groups including 
indigenous australians, juveniles and people 
with intellectual disabilities;

•  when adopted, fails to produce convincing 
evidence which demonstrates that increases in 
penalties for offences deter crime; 

• potentially increases the likelihood of recidivism 
because prisoners are placed in a learning 
environment for crime, which reinforces criminal 
identity and fails to address the underlying 
causes of crime; 

• provides short- to medium-term incapacitation 
of offenders without regard for rehabilitation 
prospects and the likelihood of prisoners 
reoffending once released back into the 
community; 

https://www.lawcouncil.asn.au/lawcouncil/images/CURRENT_MANDATORY_SENTENCES_LAWS.pdf
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• inappropriately undermines the community’s 
confidence in the judiciary and the criminal 
justice system as a whole. however, this lack of 
confidence is not warranted by in-depth studies 
which demonstrate that when members of the 
public are fully informed about the particular 
circumstances of the case and the offender, 90 
percent view judges’ sentences as appropriate; 

• displaces discretion to other parts of the 
criminal justice system, most notably law 
enforcement and prosecutors, and thereby fails 
to eliminate inconsistency in sentencing; 

• results in significant economic costs to the 
community, both in terms of increasing 
incarceration rates and increasing the burden 
upon the already under-resourced criminal 
justice system, without sufficient evidence to 
suggest a commensurate reduction in crime; 
and 

• is inconsistent with australia’s international 
human rights obligations.

law society of Western australia

the law society of Western australia is opposed to 
mandatory sentencing in any form.

the law society’s opposition to mandatory 
sentencing is consistent with the view of the legal 
profession across australia as set out in the policy 
position from law Council of australia (above).

law society President, Matthew Keogh says, “the 
government has no statistics or evidence to support 
that mandatory sentencing works to deter criminal 
behavior, and no specific evidence to show Wa’s 
three-strike laws have been working up until now.”

(Media release: 30/02/2015)

Mandatory sentencing:

• results in harsh and disproportionate sentences 
where the punishment may not fit the crime 

• increases the likelihood of recidivism because 
prisoners are inappropriately placed in a 
learning environment for crime, which reinforces 

criminal identity and fails to address the 
underlying causes of crime 

• wrongly undermines the community’s 
confidence in the judiciary and the criminal 
justice system as a whole 

• removes discretion from the judiciary and 
dangerously displaces it to other parts of the 
criminal justice system, most notably law 
enforcement agencies and prosecutors 

• results in significant economic costs to the 
community, both in terms of increasing 
imprisonment rates, and increasing the burden 
upon the already under-resourced criminal 
justice system, without sufficient evidence to 
suggest a commensurate reduction in crime 

(Media Positioning statement; law society 
submission to the attorney general of Wa, February 
2013)

the law society wrote to various members of 
parliament expressing its serious concern with the 
proposed new mandatory sentencing under the 
Criminal Law Amendment (Home Burglary and other 
Offences) Bill 2014 (Wa) and urged that the Bill 
be opposed (letters 9 april 2014 and 16 February 
2015).

(see also media release 16 september 2015) 

notwithstanding the society’s opposition, the 
Criminal law amendment (home Burglary and 
other offences) act 2015 (Wa) was passed.

this act imposes the following mandatory 
sentences for serious offences of physical or sexual 
violence committed in the course of an aggravated 
home burglary:

• minimum sentence of 75% of the statutory 
maximum term of imprisonment for adults;

• where the maximum is life imprisonment, a 
minimum of 15 years applies; and

• a minimum sentence of 3 years’ imprisonment 
for juvenile offenders.

http://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/Policy_Position_-_Mandatory_Sentencing.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/Policy_Position_-_Mandatory_Sentencing.pdf
http://lswperaapp3/business-support/Media/Media%20Statements%202015/150224_TheLawSocietyofWA_OpposesMandatorySentencing.docx
http://lswperaapp3/business-support/Media/Mandatory%20Sentencing%20-%20Media%20Positioning%20Statement.docx
http://lswperaapp3/policy/Criminal%20Law%20Committee/Five%20key%20criminal%20justice%20issues%20-%20Exec%20Approved.docx
http://lswperaapp3/policy/Criminal%20Law%20Committee/Letter%20from%20President%20re%20Mandatory%20Sentencing%20April%202014.pdf
http://lswperaapp3/policy/Criminal%20Law%20Committee/Letter%20to%20AG%20re%20Home%20Burglary%20Bill%2016-2-15.pdf
http://lswperaapp3/policy/Criminal%20Law%20Committee/Letter%20to%20AG%20re%20Home%20Burglary%20Bill%2016-2-15.pdf
https://www.lawsocietywa.asn.au/news/criminal-law-amendment-home-burglary-and-other-offences-bill-2014/
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Funding implications
Clearly there will be a cost attached to 
implementing alternatives to mandatory sentencing. 
however, the Productivity Commission found that 
the average cost of keeping a person in prison 
in Wa is around $350 per day.3 Placing greater 
numbers of people into prison for longer periods of 
time will be expensive for taxpayers. 

the Western australian department of Corrective 
services calculated in 2013 that the cost per day 
for juvenile detention was $624 per person.4 the 
cost of detaining one young person was therefore 
$227,760 per annum. this is a significant amount of 
money that instead could be spent on addressing 
the underlying causes of offending. 

Policy implications
the government has for decades made strong 
commitments to be “tough on crime” and part 
of the 2013 election platform was a commitment 
to introduce the expanded home burglary 
laws. it is unlikely that without clear community 
dissatisfaction with mandatory sentencing laws 
the government will be motivated to repeal this 
legislation. education of the community should 
therefore be a focus.

noteS

1. http://www.watoday.com.au/wa-news/wa-burglary-bill-kneejerk-
mandatory-sentencing-will-lock-up-wa-children-20150817-
gj1ebg.html 

2. Policy Position Paper, law Council of australia

3. http://www.pc.gov.au/research/ongoing/report-on-government-
services/2015/justice/download-the-volume/rogs-2015-volumec-
justice.pdf 

4. http://www.cla.asn.au/news/prison-costs-up-numbers-up/ 

Recommendation
the law society of Western australia endorses the law Council of australia 2016 Federal election 
Policy Platform and thereby seeks the support of all parties to: 

• adopt policies which reject mandatory sentencing and repeal laws that impose minimum terms of 
imprisonment;

• Refrain from the creation of new mandatory sentencing regimes;

• Provide flexible sentencing options for offenders; and

• Repeal mandatory sentencing laws and implement alternatives to mandatory sentencing, such 
as justice reinvestment strategies and diversionary non-custodial options, which may be more 
effective for reducing crime while remaining compatible with the rule of law and australia’s human 
rights obligations.
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no Body, no PaRole  

Issue
the labor opposition in Western australia 
has introduced a “no body, no parole” Bill into 
Parliament that would prevent people convicted of 
murder from being able to qualify for parole unless 
they provide police with the location of the body of 
their victim. 

the problem with these laws is that a person who 
is innocent and wrongfully convicted would never 
be able to qualify for parole (for example, andrew 
Mallard).

Background 
in Western australia, the Sentence Administration 
Amendment Bill 2016 was introduced into the 
legislative assembly on 18 February 2016 by 
shadow attorney-general John Quigley. 

“no body, no parole” laws have been attracting 
attention after the parents of teenager hayley dodd 
started an online petition to have them introduced 
in Western australia. the petition now has nearly 
40,000 signatures.

south australia’s Correctional Services (Parole) 
Amendment Act 2015, which contained similar 
provisions, was assented last year and commenced 
on 11 February 2016. the issue is also being 
considered by the Queensland government. the 
victorian Corrections Amendment (No Body, No 
Parole) Bill 2016 was introduced into the legislative 
Council on 23 February 2016.

Wa shadow attorney-general John Quigley told 
aBC news that he believed the change would ‘offer 
an extremely strong incentive for murderers to 
assist authorities’.1 

however, Wa attorney-general Michael Mischin 
told aBC news the plan was a “beat up”, saying the 
changes would have no effect as the current law 
already allows for discretion when recommending 
parole.

Policy Position
law Council of australia

the lCa does not appear to have a policy position 
on this issue.

law society of Western australia

the law society does not appear to have a policy 
position on this issue.

Current status
the Sentence Administration Amendment Bill 2016 
(Wa) remains in the legislative assembly, which 
considered the Bill and adopted amendments on 11 
May 2016.2 it proposes to amend s5a by inserting:

“(ca) if the prisoner is in custody for an offence 
relating to the death of a person, the extent (if 
any) to which the prisoner has assisted in the 
location of the person’s remains;”

the Criminal law Committee considered this Bill 
in May 2016 and agreed that no comment should 
be made at this time. the Committee’s view 
was that this consideration would be taken into 
account under the current regime in any event. it is 
also unlikely the Bill will pass, since it is a private 
members bill. 

the Committee noted that the number of cases 
this legislation would affect would be minimal, 
particularly since there would not be many cases 
prosecuted where there was no body found. 
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[nB the government also has plans to introduce 
a sentence Administration Amendment Bill 2016 
(Wa), however this Bill has not been seen by the 
society and the Criminal law Committee has 
requested that the society write to the attorney 
general and ask for a copy. the society had 
previously written to the ag on 10 december 
2015 noting that a group of prisoners serving 
life sentences for murder were ineligible for re-
socialisation programmes due to the way the act 
was framed, and the ag has acknowledged that 
this needs to be amended.]

Funding implications
n/a

noteS

1. http://www.abc.net.au/news/2016-02-14/wa-opposition-no-body-
no-parole-laws-hayley-dodd-petition/7166870 

2. http://www.parliament.wa.gov.au/parliament/bills.nsf/BillProgre
ssPopup?openForm&ParentUnid=a572B24968a4CFCa48257F
5d00014520 

Recommendation

the law society of Western australia: 

• Requests a copy of the government’s sentence administration amendment Bill 2016 (Wa) to review 
and make comment in relation to any amendment that relates to this policy;

• does not support the opposition Bill to amend section 5a by inserting “(ca) if the prisoner is in 
custody for an offence relating to the death of a person, the extent (if any) to which the prisoner has 
assisted in the location of the person’s remains;” and

• Considers that there is no need to such an amendment as it is covered under the current provisions 
relating to parole.

http://lswperaapp3/policy/Criminal%20Law%20Committee/2015DEC10%20Letter%20to%20Attorney%20General%20re%20s12A%20Sentence%20Administration%20Act%202003.pdf
http://lswperaapp3/policy/Criminal%20Law%20Committee/2015DEC10%20Letter%20to%20Attorney%20General%20re%20s12A%20Sentence%20Administration%20Act%202003.pdf
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PResUMPtion against Bail 

Issue
the northern territory’s government has 
introduced new legislation into Parliament to make 
bail rules stricter for repeat juvenile and adult 
property offenders.

Background 
northern territory Chief Minister, adam giles, 
published a Facebook post on property crime 
targeting young people promising to remove the 
presumption of bail “for those who keep smashing 
up our cars, and constantly breaking into homes.” 
in his post, he described that the proposed changes 
would “extend to persons who are arrested and 
have previously been convicted of two or more 
serious property crimes within the preceding two 
years.” he went on to say: 

“Serial property offenders will be required to enter 
into a conduct agreement, which will include 
being fitted with an electronic monitoring device 
in the event that the presumption against bail is 
rebutted…As I said, nobody wants to see young 
people behind bars. But I'm standing up for 
people in our community who've had a gutful." 

 in the nt, youth detention costs $350,000 per year 
or $87,500 for three months per young person.

studies conducted in australia, the Usa, new 
Zealand and europe show that ‘lock ‘em up, get 
tough’ methods such as juvenile incarceration, 
overly strict bail legislation, boot camps, trying 
juveniles in adult courts, ‘scared straight’ programs 
and so on, are not effective in reducing offending/
reoffending.

a study by the australian institute of Criminology 
found that young people diverted from the court 
system were less likely to have further involvement 
in the criminal justice system.

(see law society nt media release 18 May 2016).

Policy Position
law Council of australia

the law Council has urged the northern territory 
government to immediately withdraw its plan to 
remove the presumption in favour of bail for repeat 
property offenders.

law Council President-elect, Fiona Mcleod sC, 
backed the law society northern territory’s 
position that the laws proposed by the territory 
government would only exacerbate existing 
problems:

“Locking-up children and adults on remand 
unnecessarily risks exposing them to the criminal 
justice system; which in turn generally increases 
their chances of becoming repeat offenders. 
Instead of actually reducing crime in the long-
term, this proposal will only make matters worse. 
Judicial discretion exists for a reason — the 
courts are best placed to make a determination as 
to whether bail is appropriate in each case. 

Policy makers should consider alternative, 
evidence-based justice strategies that are 
more likely to achieve lower rates of crime and 
improved community safety.” 

Ms Mcleod said that the proposal not only 
goes against the rule of law, it also goes against 
established and authoritative research.

(see lCa media release 25 May 2016).

the australian Bar association has also spoken out 
against the legislation. President Patrick o’sullivan 
QC said: 

“This proposed legislation will disproportionately 
target young Indigenous Australians in the 
Northern Territory, where the rate of indigenous 
people in prison is close to 90 percent… 
Indigenous incarceration is a national crisis and 
we need to be looking at solutions that divert 
Indigenous people from the criminal justice 
system, not the other way around.”1 

http://www.lawsocietynt.asn.au/images/stories/160518%20-%20MEDIA%20RELEASE%20-%20Community%20safety%20under%20threat%20with%20changes%20to%20youth%20bail%20laws.pdf
https://www.lawcouncil.asn.au/lawcouncil/images/1632_--_NT_Governments_plan_to_strip_the_presumption_of_bail_will_make_matters_worse.pdf
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PResUMPtion against Bail 

law society of Western australia

the law society does not appear to have a policy 
position on this issue, however it did re-publish the 
law Council’s media statement, above.

Current status
the northern territory government introduced the 
Bail Act Amendment Bill 2016 into the legislative 
assembly on 25 May 2016.2 

the Western australian government has not given 
any indications that it is considering the same 
changes to the presumption in favour of bail. 

Wa and the nt were the first governments to 
introduce the “three strikes” mandatory sentencing 
laws

Funding implications
n/a

noteS

1. http://www.austbar.asn.au/archives/2600 

2. http://notes.nt.gov.au/dcm/legislat/acts.nsf/8951faff2d9faeaa6925
65610018f15c?openview&start=1&Count=300&expand=2#2 

Recommendation

the law society of Western australia endorses the law Council of australia’s media statement of 25 May 
2016 and seeks the support of all parties to: 

• Withdraw any plans to remove the presumption in favour of bail for repeat property offenders; and
• Consider alternative, evidence-based justice strategies that are more likely to achieve lower rates of 

crime and improved community safety.



Law Society Briefing PaPerS | Page 26 

Briefing Paper

deaths in CUstody and inCaRCeRation 
oF aBoRiginal and toRRes stRait 
islandeR PeoPles 

Introduction 
15 april 2016 was the 25th anniversary of the Royal 
Commission into aboriginal deaths in Custody 
(royal commission).

the Royal Commission was established in october 
1987 in response to a growing public concern 
about the number of deaths of aboriginal people 
in custody. the national Report of the Royal 
Commission was released in april 1991 (report).1 
the inquiry was limited to the deaths of aboriginal 
and torres strait islanders after an arrest or 
conviction, whether by suicide, natural causes, 
medical conditions and/ or injuries caused by 
police. the terms of reference for the inquiry limited 
it to such deaths between 1 January 1980 and 31 
May 1989, which included 99 cases. 

on 30 March 1991, the 339 recommendations2 
(recommendations) and the following brief report 
were submitted to meet the requirements of the 
letters Patent (as they then existed):

“At an early stage in the Commission's 
inquiries, research strongly indicated that the 
disproportionately high number of Aboriginal 
people who die in custody appears to be 
directly related to the disproportionately high 
number of Aboriginal people who are arrested 
and imprisoned, with the rate of death of 
Aboriginal and non-Aboriginal people amongst 
incarcerated people being broadly the same. 

Hence the Commission's examination of 
underlying issues focussed on what it is about 
the interaction of Aboriginal people with the 
non-Aboriginal society which so strongly 
predisposes Aboriginal people to arrest and 
imprisonment.”3

in May 2015, a report entitled “Review of the 
Implementation of the Recommendations of the 
RCIADIC” (review) commissioned by amnesty 
international australia and drafted by Clayton Utz, 
was released.4 this report sets out the extent to 

which, if any, the recommendations of the national 
Report of the Royal Commission into aboriginal 
deaths in Custody (RCiadiC) (1991) have been 
implemented by state, territory and Federal 
governments.

Issues
the Review suggests the Western australian 
government only reported on their implementation 
of the Recommendations up until 1995, and 
only intermittently thereafter. in June 2001, the 
government published an implementation report 
for the period ending 30 november 2000.5 Western 
australia’s implementation of the Recommendations 
leaves much to be desired, particularly in light of the 
statistics below.

in the past 10 years we have seen an 88% increase 
in the number of aboriginal and torres strait 
islander people ending up in prison, with aboriginal 
and torres strait islander people now 13 times 
more likely to be imprisoned than non-indigenous 
people.6 the impact of being in prison can be 
severe, with the rates of deaths in custody much 
higher for indigenous peoples7 and the impacts 
of imprisonment generally affecting not only the 
individual but also their family and community.8 
Considering that the Western australian department 
of Corrective services calculated that the cost per 
day for juvenile detention was $624 per person, and 
for juvenile community custody $77 per person. 
With the cost of detaining a young person being 
$227,760 per annum in 2013,9 there is also a clear 
financial cost of these high imprisonment rates 
which would be better spent supporting healthy and 
productive communities.

in attempting to balance the approach taken in 
relation to the imprisonment of indigenous peoples, 
it is important to note that indigenous women and 
children in particular are experiencing increasing 
amounts of violence, with indigenous women being 
34 times more likely to be hospitalised as a result of 
family violence.10
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in Western australia there have been four deaths 
in custody since august 2015, three of which were 
suicides, and another killed in a high speed chase 
which technically is considered a death in police 
presence.11

Policy Options
as was identified in the Report, the underlying 
issues causing the disproportionately high arrest 
and incarceration rates must be addressed in 
order to reduce the number of deaths in custody. 
We recommend investing in early intervention, 
prevention and diversion strategies to address the 
root causes of reoffending, cut imprisonment rates, 
and support stronger and safer communities. 

the Change the Record campaign, overseen 
by a coalition of leading aboriginal and torres 
strait islander, human rights and community 
organisations including the human Rights law 
Centre, the law Council of australia, oxfam, the 
secretariat of national aboriginal and islander Child 
Care and others, has two overarching goals, to:

1. Close the gap in rates of imprisonment by 2040; 
and

2. Cut the disproportionate rates of violence to 
at least close the gap by 2040 with priority 
strategies for women and children.

the Change the Record campaign key principles for 
reform, which the law society endorses, are:

“1) Invest in communities, not prisons

Evidence clearly demonstrates that strong, 
healthy communities are the most effective way 
to prevent crime and make communities safe. 
Prisons have been shown to be extremely costly, 
damaging and ultimately ineffective at reducing 
crime. Every dollar spent on prisons is one less 
dollar available to invest in reducing social and 
economic disadvantage through education, 
health, disability, housing, employment and 

other programs. Government funding must 
be reinvested into initiatives that address the 
underlying causes of crime.

2) Local communities have the answers 

Directly affected people are best placed to 
identify local issues in their community and 
implement local solutions. Aboriginal and 
Torres Strait Islander community controlled 
organisations provide culturally appropriate 
services, and are able to develop localised, 
tailored solutions that have the support of the 
community.

3) Recognise the driving factors of imprisonment

Along with the experience of poverty and 
disadvantage, involvement in the child 
protection system and family violence are two 
of the clearest indicators of people who are 
more likely to end up in the criminal justice 
system. Early intervention strategies to prevent 
crime must include measures to stop domestic 
violence and avoid exposure to the child 
protection system by supporting families and 
strengthening communities. These strategies will 
decrease imprisonment rates.

4) Focus on safety

The impacts of crime are felt most keenly by 
people in that community, particularly women 
and children who are the victims of violent 
behaviour. Successful early intervention and 
prevention strategies will not only cut offending 
and imprisonment rates, but importantly will 
increase safety by addressing the root causes 
of violence against women and children and 
building stronger communities.

5) Services, not sentences

The criminal justice system is often an ineffective 
or inappropriate way to look after people who 
have a disability or are experiencing poverty, 
mental illness, drug or alcohol addiction, 
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homelessness or unemployment. We need a 
social policy and public health response to 
such issues, not a criminal justice one. Services 
like adequate health care, disability supports, 
employment and training, drug treatment and 
affordable housing cost far less than prisons, 
and have a substantially better record of 
success.

6) Community policing, not policing the 
community 

Police have an enormously important and often 
difficult role to play in dealing with offending 
behaviour and keeping us all safe. However, for 
many communities their experience of police 
includes over-policing, harassment and racism, 
which can sometimes exacerbate the situation 
for already marginalised and disadvantaged 
communities. Changes to the ways police 
interact with and enforce the law in communities 
experiencing poverty and disadvantage can 
play a vital role in building trust, promoting 
safety, reducing crime and building stronger 
communities.

7) Smarter sentencing 

The hallmark of a justice system is fairness. 
Harsher sentences and laws that strip judges 
of their ability to make the sentence fit the 
crime, such as mandatory sentencing, need 
to be changed. A wider range of sentencing 
alternatives encompassing non-custodial 
options enables judges to ensure that sentences 
are tailored, fair and appropriate.

8) Eliminate unnecessary imprisonment 

Many people are locked up because they could 
not pay off fines or were convicted for relatively 
minor offences. In many instances, sending 
a person to prison is unnecessary and can 
contribute to further involvement in the criminal 
justice system. We need to rethink the costly 
practice of keeping people behind bars and 
consider more effective community option.

9) Adopt community justice approaches

Serious crime, particularly violent offending, 
damages individuals and communities, and 
impacts women and children disproportionately. 
Evidence tells us that therapeutic and restorative 
processes, such as Koori and Murri courts, 
drugs courts and healing circles, are ways in 
which the criminal justice system can help 
to rebuild relationships and deliver positive 
outcomes for the entire community.

10) Young people don’t belong in prison

Punitive ‘tough on crime’ approaches to youth 
offending and misbehaviour fail to recognise 
that young people are still developing and 
that far more appropriate opportunities for 
support and positive reinforcement exist than 
putting children behind bars. Exposure to 
youth detention also substantially increases the 
likelihood of involvement in crime as an adult. 
As much as possible, at risk young people must 
be supported to maximise their chances of 
achieving their full potential.

11) Rehabilitation, not just punishment

A prison sentence should not be a sentence for 
life. Just about every prisoner will be released 
back into the community at some stage. It is 
in all of our interests to ensure that people in 
prison are not just punished, but that there is an 
appropriate focus on rehabilitation that includes 
education, programs and support services.

12) Reintegration not recidivism

Unfortunately, far too many people fall back 
into crime soon after being released from 
prison. This tells us that not enough support is 
being provided to people while in prison and 
in their transition back into the community. 
Better support needs to be provided to assist 
people to lead productive lives and fulfil their 
potential, which includes the provision of 
affordable housing, health care, and training and 
employment.”
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Proposals
We need to work with aboriginal and torres strait 
islander communities to invest in holistic early 
intervention, prevention and diversion strategies 
in the manner outlined above. these are smarter, 
evidence-based and more cost-effective solutions. 
While this is a long term goal, we recognise that 
there must also be short term solutions to address 
the problem. 

We recommend that where there is a need to detain 
or imprison an individual, this is done in a manner 
consistent with cultural values. this has previously 
been achieved with the development of the Western 
Kimberly Regional Prison12 design and philosophy13, 
which included the hiring of local and indigenous 
staff where possible.14 the prison’s philosophy is 
based on four key principles:

“Cultural responsibilities – there is recognition of 
and respect afforded to traditional law and cultural 
obligations, and support provided to Aboriginal 
prisoners maintaining and fulfilling their cultural 
obligations and responsibilities. 

Spiritual relationship to land, sea and waterways 
– there is recognition and acceptance of the 
cultural and spiritual connection to their country, 
and recognition that they have custodial rights and 
interests. 

Kinship and family responsibilities – there 
is recognition and acceptance that familial 
responsibilities are central to the fabric of Aboriginal 
society and critical to the well-being of the 
community and the individual, and that there is 
recognition and acceptance of customary protocols 
that link kinship ties with reciprocal obligations. 

Community responsibilities – there is recognition 
and acceptance by the Aboriginal community 
of its responsibility to address issues identified 
by Aboriginal people. Issues such as substance 
abuse and other anti-social behaviour and the 
development of skills to assist prisoners after 
release are necessary to promote the social 
and economic well-being and independence of 
Aboriginal people in the Kimberley.”

these values are easily translatable across different 
indigenous groups in Western australia, although 
each group is likely to wish to develop its own 
specific content in order to create a sense of 
ownership of the prison and its philosophy. such 
an approach would underpin the success of the 
philosophy itself by empowering the community 
to take ownership of the issues faced by the 
community locally and drive effective solutions. 

in western australia there have been four deaths 
in custody since august 2015.

goals:

1. close the gap in rates of imprisonment by 2040; 
and

2. cut the disproportionate rates of violence to 
at least close the gap by 2040 with priority 
strategies for women and children.

the key principles for reform:

1. invest in communities, not prisons

2. local communities have the answers 

3. Recognise the driving factors of imprisonment

4. Focus on safety

5. services, not sentences

6. Community policing, not policing the community 

7. smarter sentencing 

8. eliminate unnecessary imprisonment 

9. adopt community justice approaches

10. young people don’t belong in prison

11. Rehabilitation, not just punishment

12. Reintegration not recidivism
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imprisonment rate comparison

country rate*

australia (wa aboriginal only)*** 3,741

australia (aboriginal only)**** 1,914

australia (nt only)** 843

Usa 716

Russian Federation 475

thailand 398

south africa 294

australia (wa only)** 255

new Zealand 192

United Kingdom (england & Wales) 148

australia 130

China 121

Canada 118

germany 79

indonesia 59

Finland 58

* Per 100,000 of national population; sources: [44]. ** [45]. *** [23]. 
**** [35]. source: http://www.creativespirits.info/aboriginalculture/
law/aboriginal-prison-rates#ixzz43W4xugcn
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aBc fact check infographic

noteS

1. http://www.austlii.edu.au/au/other/indiglRes/rciadic/ 

2. http://www.austlii.edu.au/au/other/indiglRes/rciadic/national/
vol5/5.html 

3. http://www.austlii.edu.au/au/other/indiglRes/rciadic/national/
vol5/5.html 

4. https://changetherecord.org.au/review-of-the-implementation-of-
rciadic-may-2015 

5. https://changetherecord.org.au/resources/files/Chapter%20
01_%20overview.pdf at 2.6

6. https://changetherecord.org.au 

7. https://changetherecord.org.au 

8. https://changetherecord.org.au/change-the-record-campaign 

9. “value of a justice reinvestment approach to criminal justice in 
australia” senate 2010-2013 inquiry, Commissioner for Children 
and young People, submission 23, p. 4. see also “Wa prisoners 
cost $115,000 a year each new figures show” 1 october 2013, 
Perthnow, available at http://www.perthnow.com.au/news/
western-australia/wa-prisoners-cost-115000-a-year-each-new-
figures-show/story-fnhocxo3-1226730978849, accessed 21 March 
2016.

10. https://changetherecord.org.au/change-the-record-campaign 

11. amnesty international “deaths in Custody” brief, tammy solonec, 
2016.

12. http://www.correctiveservices.wa.gov.au/prisons/prison-locations/
west-kimberley.aspx 

13. http://www.correctiveservices.wa.gov.au/_files/prisons/prison-
locations/wkrp-statement-principles.pdf 

14. http://www.abc.net.au/news/2014-05-02/derby-prison-hailed-as-
game-changer-indigenous-incarceration/5426036
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Recommendation

the law society of Western australia supports the state government to work with aboriginal and torres 
strait islander communities to invest in holistic early intervention, prevention and diversion strategies to 
militate against involvement with the criminal justice system and incarceration.  

1. the law society recommends implementing smarter, evidence-based and more cost-effective 
solutions which drive sustainable change and which help to prevent deaths in custody by avoiding 
the use of incarceration, other than as a last resort. 

this is a long term goal which must be driven over a number of campaign cycles.

2. in the short term, we recognise that there are a significant number of aboriginal and torres strait 
islander peoples in incarceration.  We recommend that cultural values are integrated into the prison 
system in a community-led manner to create a sense of ownership both of the prison and the 
processes it follows and, more importantly, the issues facing the community which are driving such 
high rates of incarceration.  

3. any solution to the high and growing levels of the incarceration of aboriginal and torres strait 
islander peoples must be developed in partnership with the community and provide for leadership by 
the community in order to be successful and sustainable.

4. Finally, we recommend that the 12 key principles for reform outlined by the Change the Record 
campaign are adopted by the government in order to close the gap in the rates of imprisonment 
by 2040 and cut the disproportionate rates of violence to at least close the gap by 2040 with a 
prioritised focus on strategies to assist women and young people.
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MandatoRy sentenCing and hoW it 
ContRiBUtes to the inCaRCeRation oF 
aBoRiginal and toRRes stRait islandeR 
PeoPles in WesteRn aUstRalia1

Background
For almost 25 years, mandatory sentencing 
has been used by successive governments in 
Western australia (Wa) as a ‘populist approach 
to sentencing’2 to counter media hysteria, attract 
voter support3 and to give the perception of being 
‘tough on crime’.4 these laws impose minimum 
sentences for certain offences, preventing judges 
from considering the personal circumstances 
and mitigating factors of each case.5 this trend 
continues with the Criminal Law Amendment (Home 
Burglary and Other Offences) Act 2015 (act).

Mandatory sentencing laws raise serious concerns 
as to the Wa government’s compliance with the 
‘separation of powers doctrine’6 and international 
human rights law, especially in relation to their 
disproportionate impact on indigenous people, and 
particularly indigenous young people.7

2009 Assaulting Public Officer laws
in 2009 following the assault of Police Constable 
Butcher,8 which left him paralysed on his left side, 
and with permanent brain injury9, the Criminal Code 
Amendment Act 2009 (Wa) was passed, aimed 
at reducing attacks on public officers, including 
police10 (later amended to include youth Custodial 
officers11). the amendments to sections 297 and 
318 of the Criminal Code applied a mandatory 
minimum term of 6 to 12 months imprisonment for 
adults, and 3 months for persons aged over 16.12 
Under the regime, terms of imprisonment could not 
be suspended.13 

2015 Home Burglary and Other Offences Act
acting on its 2013 election promise to be ‘tough on 
crime’ to address the ‘escalating burglary rate’,14 in 
2014 the Barnett government introduced the home 
Burglary Bill15, now the Criminal Law Amendment 

(Home Burglary and Other Offences) Act 2015 
(Wa). amongst other things, the amendments 
changed the counting rules for determining ‘repeat 
offender’ status of 16 and 17-year-olds; ensuring 
that multiple offences dealt with in court on one day 
would no longer be counted as a single ‘strike’.16 

Under the changes, a 16 or 17-year-old charged 
with three counts of home burglary will be 
detained or imprisoned for one year,17 or subject 
to a Conditional Release order.18 the act also 
introduced mandatory minimum three year 
terms of detention for 16 and 17-year-olds for 
certain offences committed in the course of an 
‘aggravated’ home burglary.19 

The Disproportionate Impact
on their face, mandatory sentencing laws do not 
seem overtly discriminatory.20 however, these 
laws are undeniably discriminatory in their effect 
on indigenous people, and especially indigenous 
young people.21

From 2000 to 2013, Wa has consistently had one 
of the highest rates in australia of imprisonment of 
indigenous people.22 in particular, indigenous young 
people in Wa are detained at rates far higher than 
the national average,23 are heavily overrepresented 
at every stage of the youth justice system, and 
most overrepresented at the more punitive stages 
of the system.24 Between July 2013 and June 2014, 
indigenous young people in Wa were 52 times 
more likely than non-indigenous young people to be 
in detention; twice the national average.25 

a 2001 review found that mandatory sentencing 
disproportionately impacted indigenous people by 
the selection of offences targeted by the legislation 
(which were more likely to be committed by 
indigenous people); and by choices made by police 
and prosecuting authorities about the processing 
of individual cases.26 the review found that 81 per 
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cent of the 119 young people sentenced under the 
three-strikes burglary laws were indigenous.27 

the President of the Children’s Court, his 
honour Judge denis Reynolds, noted that 37 of 
the 93 sentenced young people in detention in 
Wa in May 2012 were there due to third strike 
home burglaries.28 it is not clear how many of 
these 37 third strike offenders were indigenous 
young people, however, 63 of the 93 young 
people in sentenced detention in May 2012 were 
indigenous.29 

Both the current Wa Children’s Court President30 
and the hon Wayne Martin aC, Chief Justice of 
Western australia,31 have opined that the act will 
heighten the problem of incarceration of indigenous 
people, particularly young people.

International Human Rights Implications
international bodies have suggested that the 
disproportionate impact of mandatory sentencing 
in australia is discriminatory. article 1(1) of 
Convention on the Elimination of All Forms of Racial 
Discrimination32 (CeRd) prohibits any distinction 
on the basis of race that has either the purpose 
or effect of restricting the enjoyment of human 
rights. the Committee on the elimination of Racial 
discrimination has recommended that australia 
abolish its mandatory sentencing regimes on 
the basis that the laws may constitute direct or 
indirect discrimination.33 the Committee noted 
that the laws ‘appear to target offences that are 
committed disproportionately by indigenous 
peoples’, especially for young people, which leads 
to a ‘racially discriminatory impact on their rate of 
incarceration’.34 

similarly, the Committee against torture has 
voiced concerns about australia’s compliance with 
the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment35 

(Cat). the Committee highlighted that mandatory 
sentencing ‘continues to disproportionately affect 
indigenous people’36 and recommended australia 
abolishes the laws.37

in 2012, the Committee on the Rights of the Child 
expressed concern that mandatory sentencing 
legislation in Wa applied to persons under 18 and 
reiterated its recommendation that the laws be 
abrogated.38 article 37 of the Convention on the 
Rights of the Child39 (CRC) provides that state 
parties must ensure that the ‘arrest, detention, 
or imprisonment of a child… shall be used only 
as a measure of last resort and for the shortest 
appropriate time’. 

Mandatory sentencing also conflicts with 
foundational justice principles in the International 
Covenant on Civil and Political Rights40 (iCCPR). 
article 14(5) sets out the right of every person 
to have a conviction or sentence reviewed by a 
higher tribunal according to law. By its very nature, 
mandatory sentencing is not reviewable.41 article 
9(1) of the iCCPR states that detention must not 
be ‘arbitrary’. the human Rights Committee has 
reported that mandatory imprisonment legislation 
in Wa has often led to punishments that were 
‘disproportionate to the seriousness of the crime 
committed’ and raise ‘serious issues of compliance’ 
with the iCCPR.42 

Towards Community-Led Justice
Mandatory sentencing regimes are contrary to 
international human rights law and, arguably, 
the separation of powers. such laws also 
disproportionately impact indigenous people, 
especially young people. 

the law society of Western australia recommends 
that mandatory sentencing laws that apply to young 
people be repealed, and that the government 
instead take a ‘justice reinvestment’ approach.43 
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the Law Society is opposed to mandatory 
sentencing in any form.

the impact of mandatory sentencing laws:44

o Mandatory sentencing laws are undeniably 
discriminatory in their effect on aboriginal 
and torres strait islander peoples;

o these laws result in harsh and 
disproportionate sentences where the 
punishment may not fit the crime;

o these laws increase the likelihood 
of recidivism because prisoners are 
inappropriately placed in a learning 
environment for crime, which reinforces 
criminal identity and fails to address the 
underlying causes of crime; 

o Mandatory sentencing laws wrongly 
undermine the community’s confidence in 
the judiciary and the criminal justice system 
as a whole;

o these laws remove discretion from the 
judiciary and dangerously displaces it to 
other parts of the criminal justice system, 
most notably law enforcement agencies and 
prosecutors; and

o these laws result in significant economic 
costs to the community, both in terms 
of increasing imprisonment rates, and 
increasing the burden upon the already 
under-resourced criminal justice system, 
without sufficient evidence to suggest a 
commensurate reduction in crime. 

noteS

1. this policy position paper is largely adapted from ‘tough on 
Crime: discrimination by another name’, by tammy solonec.
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issUes that ContRiBUte to the 
inCaRCeRation oF aBoRiginal and 
toRRes stRait islandeR WoMen in 
WesteRn aUstRalia1

Introduction 
delineating how ‘issues that apply to women’ 
contribute to the incarceration rates of indigenous2 
people is not a simple task, partly due to the 
inherent difficulty of definitively identifying any 
one factor as causative of imprisonment rates.3 
What is clear is that there has been a particularly 
drastic increase in the incarceration rates of 
indigenous women over the last decade. despite 
only accounting for 2.4% of the adult female 
population, in 2015 indigenous women comprised 
36% of women prisoners in australia.4 this paper 
attempts to illuminate why this is so and draws 
on the recommendations of the 2014 Gender Bias 
Taskforce Report.5 

Past Position
historically, the issue of women in prison has been 
marked by ‘neglect, denial and trivialisation’.6 For 
indigenous women, this historical obscurity is 
further complicated by the status of indigenous 
people as non-citizens until 1967. it is imperative 
that any approach to reducing the incarceration 
rates of indigenous women considers the effect of 
colonisation and past government policies.7 

Early imprisonment (1788 – c. 1830) 

Reference to the imprisonment of indigenous 
women during this era is scant. Prior to the 
establishment of colonial legislatures, criminal 
punishment took the form of summary justice 
and operated outside the rule of law, subjecting 
indigenous people to unrestrained brutality.8 For 
indigenous women, the process of colonisation 
featured exploitation, abuse and rape.9 

Managing resistance and threats to order 
(c. 1830 – 1910) 

although colonial courts were initially reluctant to 

intervene where offences had been committed 
within indigenous communities, by 1836, the formal 
legal position also assumed jurisdiction for inter 
se indigenous offending.10 Corporal punishment 
was seen as a necessary mechanism to control 
and deter indigenous people from offending.11 For 
example, in 1849, Western australian legislation 
allowed certain offences committed by aboriginal 
people to be tried summarily and punished by 
whipping.12

discriminatory policies extended beyond 
penalties to the organisation of imprisonment 
itself. in 1840, the Rottnest island reformatory 
was founded exclusively for the imprisonment 
of aboriginal persons.13 While it is unclear how 
many aboriginal women were imprisoned there, 
early legislation confirms that regulations which 
applied to mainland (non-aboriginal) prisons did 
not extend to Rottnest island.14 these regulations 
included an early recognition of the differing needs 
of women prisoners by mandating the separation 
of female and male prisoners, and insisting that 
females should supervise female prisoners ‘where 
practicable’.15 

The era of ‘protection’ (c. 1900 – 1960) 

Between 1895 and 1909, there was a dramatic fall 
in prison admissions generally, which has been 
attributed to the increased presence of mental 
asylums and other institutions.16 For indigenous 
people, the development of protectionism in 
this era was premised on a darwinist view of 
europeans as a superior and out-surviving 
race.17 indigenous people were forcibly resettled 
on missions and settlements in the name of 
‘welfare’ and ‘civilisation’. the administration and 
experience of indigenous imprisonment during 
this period has been recognised by historians as 
particularly obscure.18 this is perhaps because 
those responsible for administering these policies 
were also given broad powers to punish indigenous 
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people for non-compliance, which did not 
necessarily result in prison sentences.19 

Post 1960s 

From the 1960s, the policing of indigenous people 
has primarily taken place on the streets rather than 
in the settlements and missions of the protectionist 
era.20 since this time there has been a significant 
rise not only in the proportion of indigenous 
prisoners but also in the general use of prisons 
as a punitive response to crime.21 the cessation 
of corporal and capital punishment has been a 
contributing factor to the increased use of prisons 
generally.22 

despite women’s experiences within prisons having 
a significant effect on their rehabilitation, it was not 
until 1968 that female prisoners were able to access 
education and 1969 that the first women’s prison 
was opened in Wa.23 even into the 1970s, female 
prisoners were regarded as requiring less space 
for their incarceration and entitled to less rations 
than their male counterparts.24 in more recent 
years, there have been steps taken to cater to the 
differing needs of female prisoners. For example, 
in 2004 Boronia Women’s Pre-Release Centre was 
opened which allowed minimum-security female 
prisoners to be housed with their young children.25 
While these institutions show a step in the right 
direction, the next part will highlight limitations in 
the contemporary approach. 

Present Position in Australia 
How many Indigenous women are currently 
incarcerated? 

the rate of imprisonment of indigenous women 
has increased by 73.7% since 2000 and represents 
the fastest growing cohort of persons imprisoned 
in australia.26 at 11 december 2015, indigenous 
people comprised 27% of the prisoner population 

in australia while accounting for only 2% of the 
australian adult population.27 For indigenous 
women, the picture is worse; despite only 
accounting for 2.4% of the adult female population, 
they comprised 36% of women prisoners in 
australia in 2015.28 in 2014, 47% of women 
prisoners in Western australia were aboriginal.29 

What factors influence the representation of 
Indigenous women in prison?

social and economic disadvantage of indigenous 
peoples

the manifestations of indigenous peoples’ 
disadvantaged and unequal position in australian 
society increase their susceptibility to contact with 
the criminal justice system.30 the impact of these 
factors is particularly marked in the context of 
custodial remand. Persons in remote areas affected 
by a lack of services, of which indigenous people 
constitute a disproportionate number, as well as 
those from disrupted home environments, are 
likely to experience greater difficulties complying 
with stringent bail conditions such as curfews 
and program attendance requirements.31 to the 
extent such difficulties increase the likelihood of 
criminalisation for breach of bail conditions, they 
risk a person’s further enmeshment in the criminal 
justice system. such difficulties may also deter 
magistrates and judicial officers from granting bail.32 

Cognitive impairments such as Foetal 
alcohol spectrum disorders (Fasd) are also 
disproportionately diagnosed amongst indigenous 
peoples.33 in 2015, rates of Fasd in the remote 
town of Fitzroy Crossing, Wa, were the highest 
reported in australia and on par with the highest 
rates internationally.34 the impairments associated 
with conditions like Fasd heighten susceptibility to 
criminal behaviour.35 indeed, international research 
indicates that 60% of Fasd sufferers have been in 
trouble with the law.36
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aspects of disadvantage unique to indigenous 
women

While these factors heighten the susceptibility of 
all indigenous people to contact with the criminal 
justice system, they often have a unique impact on 
indigenous women. Many indigenous women in 
custody are the primary carers of their families.37 
in one study group sample, 92% were not working 
at the time of their last offence, and 42% did not 
receive a Centrelink benefit. Consequently, one 
quarter of the group said they relied on crime as a 
total source of income, with many saying this was 
related to the responsibilities of accommodating 
and bringing up children.38 

indigenous women in custody have often 
experienced long histories of abuse and been 
victims of child sexual assault39 and family 
violence.40 Family violence is particularly pertinent 
in Western australia, where aboriginal women are 
escaping family violence at a rate of 1,148 per 
100,000; the second highest rate nationally.41 as 
a result of being exposed to such environments, 
females are likely to engage in “criminal survival 
strategies”.42 Women’s violent offences usually 
occur in the context of violence committed 
against them by male partners, with 75% noting 
that they used violence to defend themselves.43 
Consequently, indigenous women’s experiences 
of intergenerational violence and trauma further 
expose them to contact with the criminal justice 
system and increases the risk of incarceration.44 

laws with a disproportionate effect on indigenous 
women

in this regard, significant criticism has been directed 
towards three areas of law: mandatory sentencing; 
imprisonment for fine default; and offences related 
to driving without a licence. 

in 1996, Western australia first introduced 
mandatory sentences for a third conviction of home 
burglary.45 this has had a disproportionate impact 
on indigenous peoples, particularly indigenous 
youth; in 2002, 81% of young offenders convicted 

under this provision were indigenous.46 despite 
research concluding that mandatory sentencing 
has been ineffective in reducing home burglaries in 
Western australia,47 the Criminal Law Amendment 
(Home Burglary and Other Offences) Act 2015 (Wa) 
increased the sentence to two years imprisonment 
and widened the category of events that may 
constitute a ‘strike’. Mandatory sentences were also 
introduced for assaults on police in 2009.48 

in 2013, 27% of aboriginal women in Western 
australia’s prisons were merely there for fine 
default. While the Chief Justice acknowledged 
the need to offer a penalty for fine default, he 
questioned the utility of imprisonment as an 
effective deterrent in these cases.49 

Finally, the majority of driving offences that result 
in indigenous people being incarcerated do not 
involve drunk or dangerous driving, but usually 
involve repeated driving without a licence. in many 
cases, offenders have had no opportunity to get 
a licence, and in many remote communities there 
are no practical alternatives to driving without a 
licence. Consequently, Chief Justice Martin has 
observed the potential for traffic laws fashioned for 
a metropolitan area to operate unjustly in remote 
communities.50

these issues could be addressed by the increased 
use of non-custodial sentencing, a more flexible 
approach to fines and the review of laws which 
have a disproportionate effect on indigenous 
women.51

interactions with Police

 Unfortunately, many indigenous women 
nonetheless report negative treatment by police, 
particularly when intoxicated.52 in the context of 
being victims of crime, indigenous women reported 
occasions where police did not respond to reports 
of family violence or questioned their accounts.53 in 
the context of being alleged perpetrators of crime, 
reports of continued attempts to conduct interviews 
in relation to alleged criminal activity despite 
intoxication, are of particular concern.54



Law Society Briefing PaPerS | Page 40 

Briefing Paper

access to legal services 

to appropriately respond to the legal issues 
that indigenous women may encounter, legal 
services must not only be available,55 but also be 
‘culturally secure’. ‘Culturally secure services’ are 
those specifically designed to meet the needs of 
indigenous women and are delivered by indigenous 
persons or organisations.56a number of agencies 
currently provide such services for indigenous 
women but continue to operate in environments of 
funding uncertainty. 

a further issue, particularly in regional and remote 
areas, is the inadequate provision of interpreters 
for indigenous peoples in contact with the police or 
when attending court.57

inadequacy of sentencing alternatives

in order to maximise the rehabilitative efficacy 
of sentencing indigenous offenders, sentences 
should, where appropriate, adequately incorporate 
cultural and family issues. For example, indigenous 
community courts allow indigenous elders to 
participate in the sentencing of indigenous 
offenders.58 Currently there are no community 
courts in Western australia following the closure of 
the Kalgoorlie-Boulder Community Court.59 Further, 
statutory sentencing principles could be amended 
to require a court to take into account the effect of a 
custodial sentence upon a sole carer, their children 
and their family.60 

Further to this, insufficient funding is available for 
indigenous-led programs capable of providing 
culturally secure sentencing alternatives. notably, 
the state government recently announced $440,000 
over two years for the Yiriman Project in the West 
Kimberley region of Western australia. Yiriman 
is a ‘community-owned’ initiative developed by 
aboriginal elders to help young people at risk 
reconnect with law and culture. the project holds 
significant promise.61 While this is commendable, 
more funding is needed for similar initiatives, 
especially those focused on the needs of 
indigenous women and girls. 

What is the impact of female prisons on Indigenous 
female prisoners? 

Currently, Bandyup Women's Prison is the only 
female prison in Western australia aside from the 
Boronia Pre-release Centre for Women, which has 
relatively low numbers of indigenous women.62 
in 2014, the office of the inspector of Custodial 
services characterised Bandyup as ‘the most 
complex and neglected prison in the state’.63 
despite the rate of female incarceration growing at 
twice the rate of males, there had been ‘massive 
investment’ in male prisons and ‘very little’ in female 
ones.64 the resulting influx of female inmates has 
caused Bandyup to be ‘severely overcrowded’, with 
reports that it currently holds 100 more inmates 
than capacity.65 the ill preparation for this influx 
has been linked to the rise in serious assaults by 
prisoners on other inmates.66 

 in order to address issues relating to overcrowding, 
the state government plans to establish a 
women’s remand centre at the currently male-only 
hakea prison by the end of 2016.67 there have 
been limited details released in relation to this 
conversion.68 in order to ensure a broad-brush 
approach is not adopted, treatment programs that 
target the female-specific issues facing indigenous 
prisoners should be more readily available. 69 there 
have been reports that prison programs are only 
available to those incarcerated for periods of more 
than 6 months, disadvantaging prisoners with 
short sentences and those on remand.70 similarly, 
prisoners appealing against their sentence have 
been denied access to treatment programs.71 
Finally, a dedicated mental health unit for women 
prisoners should be developed.72

Position in Overseas Jurisdictions
this section provides a brief overview of legal 
initiatives to address issues concerning the 
incarceration of indigenous women in Canada and 
new Zealand. 
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Canada

there have been two core focuses to the Canadian 
government’s response to the overrepresentation 
of indigenous people in the prison system: 
the development of culture-specific criminal 
justice programs, and the adoption of a specific 
methodology to be applied during the sentencing of 
indigenous offenders.73

there is a particular focus on programming within 
the prison system as a means of rehabilitation 
and to prevent re-offending. the Corrections and 
Conditional Release Act provides in ss 77 and 
80 that the Correctional service of Canada must 
provide programming that is both gender specific 
and culturally appropriate. a number of different 
rehabilitative projects have been created to facilitate 
programming with focuses ranging from health to 
education to spirituality.74 one of the more unique 
programs is the "aboriginal healing lodges" which 
are low to medium security correctional institutions 
which use indigenous values, traditions and beliefs 
to design services and programs for offenders.75 

New Zealand 

new Zealand is the subject of ongoing criticism for 
its high rates of Mãori incarceration. however, in 
recent years some innovative developments have 
initiated positive change in this area. in 2014, the 
te tirohnaga (Focus) program was introduced, 
creating five units in different new Zealand prisons 
which provide rehabilitative programs in line with 
Mãori principles. early results suggest the project 
is on track to meet or exceed its overall recidivism 
targets.76

there has also been a push for the establishment of 
Marae-based courts for young Mãori, as an adjunct 
of the youth court system (the ngã Kooti Rangatahi 
courts). the ngã Kooti Rangatahi were established 
to reduce reoffending by Mãori youth and to 
provide the best possible rehabilitative response, by 
encouraging strong cultural links and involvement 
of Mãori communities in the youth justice process.77 
Fourteen additional courts have opened since the 
first court was introduced in 2008.78 

Conclusions
the implementation of relevant recommendations 
in Chapters 1, 4 and 9 of the 2014 Gender Bias 
Taskforce Report is a crucial first step to addressing 
the complex issues that impact on the incarceration 
of indigenous women in australia. in light of the 
issues raised in section 3.2 above, particular regard 
should be had to the following recommendations: 

a) providing cross-cultural courses for justice 
professionals (Recommendations 4.1 – 4.6); 

b) making participation in cross-cultural courses 
mandatory for Western australia Police 
recruits and a pre-requisite for promotion 
(Recommendation 4.7);

c) increasing the number of indigenous women 
interpreters (Recommendation 1.17); 

d) the state government continuing and 
increasing its funding for culturally secure 
legal services available to indigenous women 
(Recommendation 4.13, 9.6(ii), 9.18 and 9.19); 

e) state and Commonwealth governments 
funding adequate safe houses for indigenous 
women and children to escape family and 
domestic violence, as well as affordable housing 
for those left homeless by such situations 
(Recommendations 4.17 and 4.18); 

f) Western australia Police strengthening their 
efforts to recruit and retain indigenous women 
and men as police officers and corrective 
service roles (Recommendations 4.23, 4.24, 9.8 
and 9.9); 

g) in order to effectively meet the needs of 
indigenous communities, sufficient funding 
for indigenous-led diversionary programmes 
like the Yiriman Project is critical, as 
well as indigenous community courts 
(Recommendations 4.11, 4.12, 9.2, 9.3 and 9.4); 

h) the enhancement of non-custodial sentencing, 
a more flexible approach to fines enforcement 
(Recommendation 9.5) and the review of 
laws which have disproportionate effect 

http://www.google.com.au/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=13&cad=rja&uact=8&ved=0ahUKEwiApMmNwcTKAhXF4aYKHa4pD0wQFghfMAw&url=http%3A%2F%2Fmedia.newzealand.com%2Fen%2Fstory-ideas%2Fmaoriculture%2F&usg=AFQjCNFKGQ3yfnZ_-5sLJXKuEIq8X9eY0g&sig2=-WYju9vdrI2ZzR9fQCZwCw
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on indigenous women, such as mandatory 
sentencing and driving licence laws; and

i) Where imprisonment is appropriate, the 
potential for rehabilitation should be optimised 
by ensuring adequate funding to address 
the needs of indigenous women through the 
availability of culturally appropriate treatment 
programs to all prisoners (Recommendations 
9.12, 9.13, 9.14 and 9.20).
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Recommendation
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recommends:79 

1. the state and Commonwealth governments fund adequate safe houses for indigenous women 
and children to escape family and domestic violence, and provide affordable housing for those left 
homeless by these situations.

2. the Western australia Police strengthen their efforts to recruit and retain indigenous women and men 
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sentencing alternatives. 

4. the enhancement of non-custodial sentencing, a more flexible approach to fines enforcement and 
the review of laws which have disproportionate effect on indigenous women, such as mandatory 
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5. Where imprisonment is appropriate, the potential for rehabilitation should be optimised by ensuring 
adequate funding to address the needs of indigenous women through the availability of culturally 
appropriate treatment programs to all prisoners and to avoid overcrowding.
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aCCess to JUstiCe issUes FaCed By 
aBoRiginal and toRRes stRait islandeR 
PeoPles in WesteRn aUstRalia1

Introduction 
in Western australia, there is no automatic right 
to free legal representation or assistance when 
accused of a crime. instead, to obtain free 
assistance an individual must prove that they qualify 
for the services provided by legal aid, the als or a 
ClC that is funded to advise on criminal law issues. 
however, due to a lack of funding to these services, 
the ambit of those able to obtain assistance is ever 
decreasing. 

With the complexity of our legal system, it is highly 
likely that a self-represented accused may find 
themselves pleading guilty to an offence where 
they have a legal defence, pleading not guilty 
when a finding of guilt is unavoidable or receiving a 
particularly stern sentence where there are strong 
mitigating factors suggesting that alternative 
sentencing would be more appropriate in the 
circumstances. 

amongst other issues faced by the indigenous 
community, the lack of assistance to provide an 
understanding of the system, lack of interpretive 
services and lack of support throughout court 
proceedings are often cited as part of the reason 
why this community accounts for such a large 
proportion of our prison population.

Unnecessary or prolonged court proceedings 
and unnecessary incarceration causes a drain on 
the justice system and corrective services. these 
issues at the end of the judicial process could 
easily be addressed by the provision of assistance 
to accused people, and in particular indigenous 
people, at the front end of criminal proceedings. 

in this paper we look at the history within Western 
australia of providing government assisted legal 
representation to the indigenous community, what 
services are currently provided within the justice 
system and what other countries have done to 

address the overrepresentation of indigenous 
people within the justice system. 

Past Position
indigenous peoples’ historical lack of access to 
justice has contributed greatly to their incarceration 
rates. the government has set up many regimes 
in attempts to address the offending rates of 
indigenous people. however, each of those regimes 
were greatly floored for the sole reason that they 
aimed to treat indigenous people as less human 
than their Caucasian counterparts.

towards the end of the nineteenth century and the 
beginning of the twentieth century, the government 
thought the indigenous people to be one step 
behind on the road to evolution and that they would 
naturally be eradicated. the government simply 
considered its role in this natural progress to assist 
by 'smoothing the dying pillow' and provided no 
support to the indigenous population.2

in the early 1900s the government realised 
the indigenous people were not dying out and 
they developed the 'protectionist legislation'.3 
this legislation gave the Chief Protector the 
power to control the lives of indigenous people 
and appointed him as the legal guardian of all 
indigenous children. 

the government eventually relaxed this legislation 
in the mid-1900s,4 allowing some indigenous 
people to apply for 'citizenship status'. however, 
to achieve this, individuals would have to cut 'tribal 
associations', 'adopt the manner and habits of a 
civilized life' and satisfy certain health criteria. and 
regardless of whether this criteria was met or not, 
the legislation gave discretion to the government 
authority to revoke citizenship without requiring a 
reason.5 it was also around this time that australia 
implemented measures that resulted in what is 
now referred to as the ‘stolen generation’. this 
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created great resentment amongst the indigenous 
people for both the Caucasian population and their 
systems. 

it is widely acknowledged that the systemic removal 
of indigenous children from their families and 
consequential institutionalisation of indigenous 
people has contributed to the over-representation 
of indigenous children and young people in the 
justice system.6 since the 1970s there have been 
numerous reports and studies indicating that there 
is an overrepresentation of indigenous people in 
police interventions, court appearances and juvenile 
detention centres.7 in a context where indigenous 
people were not permitted to make decisions about 
their own lives or bring up their own children, it is 
not difficult to imagine that any access to justice for 
indigenous people was minimal. 

in Western australia in 1965, indigenous people 
were charged with 7,491 offences. 7,357 of those 
charges resulted in convictions, being a 98% 
conviction rate. only thirteen of these indigenous 
people were referred to the law society for legal 
representation and just three had private legal 
representation. in the same year eight indigenous 
defendants went before the supreme Court without 
representation.8 it is hard to believe that in civilized 
times, a government would allow so many people 
to go before Courts without the representation 
and legal advice that they sorely needed. and the 
results of this failure to provide legal aid is borne in 
the states conviction rate for indigenous people.

around this time unpaid and untrained Justices of 
the Peace would stand in as Magistrates in rural 
areas do to limited funding in these areas. this 
resulted in many receiving particularly heavier 
sentences when perhaps they shouldn’t have 
even been convicted.9 Whilst both indigenous and 
Caucasian people appeared before Justices of 
the Peace at this time, in 1965 56% of indigenous 
accused had cases heard before one or two 

Justices of the Peace, compared to just 21% of 
white accused.10

in 1969, indigenous people made up about 2.5% of 
the total population of Western australia but 41.3% 
of admissions to prison. 64% of the female prison 
population was indigenous women. imprisonment 
rates for indigenous people for minor offences were 
over 60%, in a stark comparison to a 12% rate 
of incarceration for non-indigenous people who 
committed the same offences.11 these statistics go 
some way towards demonstrating the extreme lack 
of access to legal representation and advice that 
were available to indigenous people.

the civil rights movement in the early 1970s saw 
some acknowledgement of the extremely high rate 
of incarceration of indigenous people with als 
opening its doors to provide legal services and 
assistance to the indigenous population.12 the aim 
of the als was to reduce incarceration and police 
harassment of indigenous people, as well as to 
provide legal representation. the first als office 
opened in Redfern, new south Wales and handled 
over 550 cases in its first year. Western australia 
then opened its own als in early 1972 under the 
initiative of the honourable Chief Justice Robert 
French (an articled clerk at the time) and george 
Winterton. this centre ran on the pro bono services 
of the legal community.

in 1972 the Commonwealth government began a 
move towards funding aboriginal services with the 
Prime Minister promising to pay 'all legal costs for 
aborigines in all proceedings in all courts'.13 and 
in april 1973, the Commonwealth government 
provided $2m to the states to support their existing 
legal aid schemes, so there could be an immediate 
increase in the availability of legal aid.14 these 
steps taken by the Commonwealth government had 
a drastic impact on the development of indigenous 
legal services throughout the country.
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however, there remains to be severe gaps in the 
current provision of aid to indigenous people. 
With numerous different indigenous languages in 
Western australia it is of great surprise that the 
national translating and interpreting service does 
not provide translation or interpreting services for 
any of these indigenous languages. and instead 
the Kimberley interpreting service, a not for profit 
organisation is relied upon to provide this service 
across the state.15 in Fiona skyrig's Justice: A 
History of the Aboriginal Legal Service of Western 
Australia, Maureen Kelly, one of the first indigenous 
people in the Pilbara region to be made a Justice 
of the Peace, is quoted as remembering sitting 
on the bench and realising that prosecutors were 
mistaking 'you-ou' (meaning 'yes, i hear you') 
for 'yes, i'm guilty'.16 Communication and lack 
of interpreting services remains one of the major 
issues in the operation of the criminal justice system 
in rural australia today.

Furthermore, the high rate of indigenous deaths 
in custody has marred the interface of indigenous 
legal relations. Western australia had the highest 
ratio of indigenous deaths in custody, with a 
rate of 87 deaths per 100,000 people in the 
1980s.17 the Royal Commission into aboriginal 
deaths in Custody released its report in 1991. 
Recommendations included that police services 
should adopt arrest as being a sanction of last 
resort, that governments should legislate to enforce 
the principle that imprisonment should only be 
used as a last resort, that the use of Justices of 
the Peace for the determination of charges or 
imposition of penalties be phased out and that 
where there is doubt as to whether a person has 
the ability to fully understand court proceedings in 
english or able to express themselves in english, 
the court be obliged to satisfy itself that the person 
has that ability.18

as Paul Keating noted in his iconic 1993 Redfern 
address, 'we simply cannot sweep injustice aside. 
even if our own conscience allowed us to, i am 
sure, that in due course, the world and the people 
of our region would not'. 

Present Position in Australia
there is currently a disproportionate number of 
indigenous people in West australian prisons. 
nationally, the indigenous community accounts 
for approximately 3% of the australian population, 
however in 2015 they accounted for 27% of 
australia’s prison population.19 Currently, Western 
australia’s statistics are worse that the national 
average with 38% of those serving prison 
sentences in Western australia indentifying as 
indigenous, within the number of indigenous people 
sentence with terms of imprisonment increasing in 
2015 by 4.3% on the previous year.20 

With these statistics continuing to increase, it is of 
concern that the department of Corrective service 
elected in June 2014 to discontinue the monthly 
graphical reports and weekly offender reports 
showing the current rates of imprisonment in 
Western australia.21

steps must be taken to address the 
disproportionate number of indigenous people 
currently serving terms of imprisonment in Western 
australia. the law society of Western australia 
recommends that one such step would be to invest 
in schemes to address the reasons behind the 
offending behaviour. By investing money in the 
prevention of future crimes the Western australian 
government will reduce the rates of imprisonment 
in Western australia and in turn reduce the amount 
of money spent on custodial services.

Aboriginal Legal Services and Community 
Legal Centres 

Why fund ALS and CLCs

James Cook University’s indigenous legal needs 
Project found that unmet indigenous civil and family 
law needs are directly linked with the continuing 
marginalisation of indigenous people.22 Whilst this 
project did not address criminal law needs, it is fair 
to assume that there is a clear nexus between each 
of the legal jurisdictions. als and other indigenous 
ClCs are just one way that these sensitivities 
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could be address. these services provide culturally 
sensitive assistance and are therefore more likely 
to be approached by indigenous people requiring 
legal assistance, than a non-specific legal service 
provider. in support of this notion, former acting 
Chief executive officer of the victorian aboriginal 
legal service, Meena singh, commented to the 
age newspaper in March 2015, “many aboriginal 
people were distrustful of mainstream services 
because of racism and historical experience, and 
the 30 year old victorian aboriginal legal service 
offered a “safe space” to seek culturally sensitive 
help”.23

The defunding of ALS and CLCs

in 2014, approximately $40 million was cut from 
legal aid services, with $13.3 million of that from 
indigenous services.24 Whilst just over half of this 
funding has now been restored, the cut continues 
to deliver a serious blow to the already underfunded 
community legal sector. the impact of these cuts is 
vast. these services are well known to provide free 
access to legal services to those that need it and 
are know to save money in terms of downstream 
costs to the justice system.25

the law society is concerned as to the effect that 
this defunding will have on the ability for Western 
australia’s to access justice, and in particular the 
effect it will have on indigenous peoples.

Are ALS and CLCs underfunded?

in 2014 the law Council of australia warned 
“both atsils and FvPls are already critically 
underfunded”26 despite the fact that “specialised 
legal assistance services for aboriginal and 
torres strait islander people remain justified”.27 
Furthermore, the law Council notes “that atsils, 
as frontline providers of legal services to indigenous 
people, are the most likely means though which 
aboriginal and torres strait islander people receive 
legal assistance”.28 

across australia, commentators state that 
defunding of community legal centres will adversely 

impact the indigenous population. Michael smith, 
Chair of the national association of Community 
legal Centres commented that the “funding cuts 
and uncertainty for ClC’s, atsils and FvPls 
have, and will continue to have, a significant effect 
on aboriginal and torres strait islander clients”.29 

Access to interpreter services in court
the hon Wayne Martin aC, Chief Justice of 
Western australia, has argued that there is a need 
for better funded interpreting service in Western 
australia. in 2014 his honour stated that there is 
a need for interpretive service in Western australia 
and any decision that prevents these services from 
happening is a backwards step.30 

the house of Representatives standing 
Committee on aboriginal and torres strait 
islander affairs enquired into language learning in 
indigenous communities and obtained a number 
of submissions from ClCs, amongst other 
organisations. in response to the question “what 
interpreting and translating services are available 
in your local languages? how useful and effective 
are they?” the Wangka Maya Pilbara aboriginal 
language Centre replied that no services were 
available due to lack of funding.31 

a house of Representatives committee languages 
report states that the Commonwealth government’s 
focus and funding have been towards indigenous 
interpreter training in the northern territory and that 
there is significant demand for qualified interpreters 
in the states.32 the hon Wayne Martin aC, Chief 
Justice of Western australia, confirms this in his 
inaugural lecture at notre dame University.33

the effects of lack of funding are exemplified by 
the Kimberley interpreting service (Kis). Kis is 
a community-controlled indigenous australian 
organisation that provides interpretative services 
in 26 different indigenous languages.34 Kis has 
greatly improved indigenous interpreting services 
in the Kimberley region, however there still remains 
a gap between the need for interpreting services 
and the accessibility of these services to the wider 
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community across the state. 

the Western australian government initially 
provided funding to Kis under an agreement 
entered into in 2006. however, that agreement 
came to an end in mid-2015 and the government 
has refused to renew its funding. Kis now depends 
on extremely limited funding from the Federal 
government. the effects of this defunding is likely 
to be wide spread as other interpretive services, 
such as the national translating and interpreting 
services (tis) which is funded by the Federal 
government, does not provide translating or 
interpreting services in indigenous languages. it 
is feared that a lack of interpreters will prejudice 
indigenous peoples’ access to justice, which will 
compromise the justice system and lead to an 
increase in incarcerations as well as delays in the 
criminal justice system and an increase in appeals.35 

Access in remote areas
as a result of funding cuts, legal services to a 
number of indigenous communities are expected 
to cease. one example is the anangu Pitjantjatjara 
yankumytjatjara (aPy) lands in south australia. 
the law society of south australia President, 
Rocco Perrotta, believes that if funding is cut, 
legal services are more than likely to be delivered 
via video link, which may not be as effective and 
may not result in the same level of understanding 
from indigenous peoples. Mr Perrotta stated, 
“due to cultural sensitivities indigenous clients 
benefited from face to face interactions, and remote 
communication would not be as effective.”36 Whilst 
this is one example from south australia, the effect 
is likely to be the same in Western australia.

in august 2015, als decided that it would stop 
operating in the Western australian towns of 
Karratha and Roebourne. this decision was made 
due to funding cuts. however shortly afterwards, 
the decision by the als to withdraw its services 
was reversed, following talks with its sole funder.37

the initial decision by the als to cease providing 

legal services in areas of Western australia, 
followed by the rapid reversal of this decision, 
highlights the precarious state of access to legal 
services in remote areas. Further funding cuts are 
likely to result in a withdrawal of legal services 
in remote areas. this will compound the already 
much needed legal representation in remote 
areas. the hon Wayne Martin aC, Chief Justice of 
Western australia stated, “aboriginal people are 
also overrepresented in those who are disabled by 
geography from accessing legal services.”38

Access to community correction officers
access to community correction officers who are 
able to provide culturally sensitive assistance is also 
a factor that leads to increasing incarceration rates 
for indigenous peoples. this issue was addressed 
by the law Council of australia in its Productivity 
Commission draft Report into access to Justice 
arrangements, where it stated that “it will also be 
necessary to train police officers, legal practitioners, 
judicial officers and social workers in use of 
indigenous language interpreters.”39

Position in Overseas Jurisdictions
this section provides an overview of the legal 
position in relation to access to justice for 
indigenous people in other countries, and focuses 
on three jurisdictions similar to australia with 
significant indigenous populations: Canada, norway 
and new Zealand.

Canada

Access to community legal services

like australia, Canada has recognised an unjustified 
overrepresentation of indigenous people within its 
criminal justice system and prison pollution.40 to 
tackle this issue Canada provides free legal aid 
assistance to its indigenous population. there are a 
number of legal aid offices spread across each of 
the 13 provinces and territories to address issues 
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of remoteness. Canada’s legal aid also works on 
a ‘judicare’ model, where private solicitors are paid 
to represent individuals rather than having the legal 
aid office itself represent the clients. 

Access to interpreting services

a unique initiative of the saskatchewan Provincial 
Court is the Cree Court, a circuit court that 
conducts hearings entirely or predominantly in Cree 
– the native language of the largest group within the 
First nations. the Court handles criminal matters 
and child protection hearings. the Judge, clerks 
and court workers all speak Cree and the accused 
person has access to Cree-speaking legal aid 
lawyers. Whenever possible, the Crown Prosecutor 
also speaks Cree.41

Access to court support services

in R v Gladue [1999] 1 sCR 688, the supreme Court 
of Canada set out general principles that apply 
when sentencing aboriginal offenders, including 
that judges must consider the unique systemic 
or backgrounds factors which may have played a 
part in bringing the offender before all Canadian 
Courts. Following on from this ruling Canada has 
implemented training in approximately half of its 
jurisdictions, providing cultural awareness to the 
Judges, probation officers, court workers and legal 
counsel. the Courts now also prepare independent 
sentencing and pre-sentence reports involving 
aboriginal offenders.42

in addition to this, the Cree Courts also 
incorporate traditional Cree values into the 
proceedings wherever possible and encourage 
the participation of community leaders in the 
proceedings. the Judge will usually refer back 
to traditional values during sentencing to make 
the individual more responsive to the needs of 
their community and society as a whole.43

 

Norway

Access to interpreting services

Under the Sámi Act (1987:56) every court within 
the administrative district of the norwegian 
sámi Parliament must accept correspondence 
in any of the recognized sámi languages, which 
encompasses 10 different languages. this 
requirement applies to all communications, 
including written submissions, oral contact and oral 
submissions made during hearings.

to ensure that the appropriate facilities are 
available for each matter, in the early stages of 
any proceedings the court will send out forms to 
each of the parties asking them to register their 
preferred language. the Court will then facilitate 
practical aspects of the implementation of the 
hearing including the use of interpreters. several of 
the employees, including Magistrates, are also able 
to speak sámi; though this not required under the 
Sámi Act.

New Zealand

Access to community legal services

similar to Canada, new Zealand also has a number 
of legal aid offices spread across its two islands.44 
these offices also run on the ‘judicare’ model.

new Zealand’s government also funds 27 
individual ClCs to provide free legal advice and 
representation to the public.45 these services 
include the ngai tahu Mãori law Centre, which 
provides legal assistance to the Mãori population.46 

Access to legal support

new Zealand does not have any Mãori-focused 
court practices in new Zealand, however there are 
13 Rangatahi youth Courts in operation. the youth 
Courts attempt to reconnect young Mãori offenders 
with their culture to address their offending 
behaviour at a young age.47 the Rangatahi Courts 
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do this by incorporating elements of the offender’s 
culture and beliefs into the proceedings, using an 
elder to commence the proceedings, which forces 
the accused to respect the procedure.48 

the Court also encourages the offender’s extended 
family to take an active part in the proceedings. 
this is done in a number of ways, including 
participating in a family group conference and 
being able to address the Court in relation to 
the offending behaviour. the participation of the 
offender’s extended family, and particularly their 
elders, places that individual under the gaze and 
judgment of the people that they respect. Further, it 
is thought that the Mãori community’s participation 
in the proceedings provides a positive guidance for 
the young person.49

Conclusion
it is without argument that poor access to justice 
has a large impact on the incarceration rates of 
indigenous people. the sense of injustice that is 
inevitable from a lack of understanding of the court 
proceedings is also likely to bolster distrust for 
the legal system, rather than provide a space for 
rehabilitation, thus eradicating the prime purpose 
behind imprisonment. 

as shown, the services available to indigenous 
people have improved over the years. however, the 
services are not currently adequate in providing full 
access to justice. 

Whilst we are on par with other countries in some 
areas of providing access to justice, there are a 
number of other areas in which we can improve 
the services available, such as expanding on 
the community legal services already available, 
providing more legal services in remote areas, 
providing interpreter services in every court, 
allowing indigenous people to lodge court 
documents and correspond with the court in 
their language and providing more indigenous 
community correction officers. 

naturally, the implementation of additional services 
is dependent on funding, however research has 
shown that funding justice will have a positive effect 
on the cost and long-term outcomes of corrective 
services.
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Recommendation

the law society of Western australia makes the following recommendations on access to justice to 
address the overrepresentation of indigenous people50 within Western australia’s judicial system:

1. improve funding to community Legal centres (cLcs), in particular to the aboriginal Legal 
Service of western australia (aLS) and the family Violence Prevention Legal Service (fVPLS)

the overrepresentation of indigenous people within our judicial system is greatly due to limited access 
to justice. the funding of ClCs has been proven to greatly reduce incarceration rates. in relation to 
indigenous people, dedicated legal services are the preferred and most culturally appropriate provision 
of community legal services. Research shows that indigenous people, and in particular women, are 
dissuaded from approaching mainstream legal services, with language barriers and cultural sensitivity 
being the main reason for this. greater funding to indigenous legal services, such as als and FvPls 
would provide greater access to justice to indigenous people and would greatly decrease their 
incarceration rate.

2. improve funding for interpretation and translation services within the courts, allowing 
indigenous people to communicate with the court in their native australian language.

For some indigenous people, english is a second language. this creates confusion and 
misunderstanding for the legal system and procedures. Justice would be greatly improved if 
indigenous people were given better access to interpretative and translation services in relation to 
judicial proceeding. indigenous people could be granted a statutory right to have interpreting services 
available at all stages of the judicial proceedings, as is the case in certain areas of Canada. they 
could also have the statutory right to lodge documents and correspond with the court in their native 
languages, as is the case in certain areas of norway. in order to do this, funding for interpretation and 
translation services within the court must be improved.

3. improve funding for indigenous judicial and corrective service staff.

it has been proven in the Rangatahi youth Courts of new Zealand that the incorporation of cultural 
beliefs and practices into court procedure places greater expectations on indigenous offenders and 
causes greater remorse. the effect that these practices have had on court proceedings can also be 
applied to other areas of the judicial system. By using indigenous judicial and corrective service staff, 
an element of cultural expectation can be applied to the offender and used to encourage better social 
behaviour in the future. it also improves communication between accused persons and the correction 
system, allowing the accused to better understand the reasoning behind what is happening, and for 
the judicial and corrective service staff to better understand the offending behaviour.
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Mentally iMPaiRed aCCUsed

Issues

Unfitness to stand trial

Western australia has a particularly unsatisfactory 
regime for dealing with accused person who are unfit 
to stand trial. the Criminal Law (Mentally Impaired 
Defendants) Act 1996 (Wa), does not place limits on 
the period of custody orders for persons detained 
after being found not mentally fit to stand trial.1 it 
does not provide for any process of review. the 
person is detained at the ‘governor’s pleasure’.2

For example, Marlon noble was charged in 2001 
with sexual assault offences that were never proven 
because he was never fit to be tried. he spent 10 
years in gaol before the allegations were shown to 
have no substance. Rosie anne Fulton was held in 
Kalgoorlie prison for over 18 months charged with 
crimes related to a motor vehicle. she was found 
unfit to stand trial due to her cognitive impairment, 
and was held in a Kalgoorlie prison because there 
was no other suitable accommodation available.3

Indefinite sentences

the Sentencing Act 1995 (Wa), section 984 provides 
for indeterminate sentences. in Chester v The 
Queen,5 referring to s662(a) of the Criminal Code (the 
predecessor to the current provision), the high Court 
in a joint judgement said:

the stark and extraordinary nature of punishment 
by way of indeterminate detention, the term 
of which is determinable by executive, not by 
judicial decision, requires that the sentencing 
judge be clearly satisfied by cogent evidence that 
the convicted person is a constant danger to the 
community”.6 

Robert lindsay7 points out that –

section 98 of the Sentencing Act, 1995 (WA) 
continued the same “stark and extraordinary 
nature of punishment” without judicial 
review being available at the instigation of a 
prisoner (unlike all other states). the Sentence 
Administration Act 2003 (WA) states that even 
where the Parole Board recommends release, 

there is no obligation upon the Minister to advise 
the governor in executive Council to release;8 
that the rules of natural justice, including the 
duty of procedural fairness, do not apply to acts 
of the governor, the Minister or the Prisoners 
Review Power Board under the relevant parts of 
the legislation;9 and that there is no requirement 
for reasons for a decision on parole eligibility to 
be given to a person serving a term of indefinite 
imprisonment.10

Preventative detention should have the following 
features identified by deane J in Veen (No2):11

such a statutory system (of preventive restraint) 
could, one would hope, avoid the disadvantages 
of indeterminate prison sentences by being 
based on periodic orders for continuing detention 
in an institution other than a gaol and provide 
a guarantee of regular and thorough review by 
psychiatric and other experts. the courts will 
impede rather than assist the introduction of 
such an acceptable system if, by disregarding 
the limits of conventional notions of punishment, 
they assume a power to impose preventive 
indeterminate gaol sentences in a context 
which lacks the proper safeguards which 
an adequate statutory system must provide 
and in which, where no non-parole period is 
fixed, the remaining hope of future release 
ultimately lies not in the judgement of experts 
but in the exercise of a ministerial discretion 
to which political considerations would seem 
to be relevant. i say ‘by disregarding the 
limits of conventional notions of punishment’ 
for the reason that to increase a sentence 
of imprisonment by reason of a propensity, 
flowing from abnormality of mind, to commit 
further offences is to punish a person for that 
abnormality of mind and not for what he has 
done.

as lindsay points out:12

the West australian legislation, unlike other 
states, has none of the features deane J refers 
to. indefinite term orders, under s662(a) of the 
Criminal Code and now s98 of the Sentence 
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Administration Act 1995 (WA), are not subject 
to statutory safeguards nor periodic orders for 
continuing detention; these laws do not allow for 
detention in an institution other than a gaol; nor is 
there a guarantee of regular and thorough review 
by psychiatric and other experts; and these 
laws do depend on the exercise of a ministerial 
discretion, untrammelled by any statutory power 
of judicial review, to which political consideration 
would seem to be relevant.

Proposed reforms

Determination of unfitness

laws and legal frameworks affecting people involved 
in court proceedings in Western australia should be 
reformed to reflect the national decision-Making 
Principles proposed by the australian law Reform 
Commission13 (set out in the appendix) and to 
facilitate australia’s compliance with art 12 of the 
United nations Convention on the Rights of Persons 
with disability (CRPd).14 

the criteria for unfitness should focus on the 
defendant’s ability to make rational decisions in 
order for a person to effectively participate in a trial. 

it is noted that the test is R v Presser of the ‘ability 
to challenge jurors’ incorporates an ability to both 
rationally understand and exercise that right. 

insofar as rational decision-making is retained in the 
criteria for unfitness, it should adopt the approach 
of the law Commission of england and Wales, in its 
2010 Consultation Paper, Unfitness to Plead, which 
provides that a defendant should be found unfit to 
stand trial if he or she is unable:

•	 to understand the information relevant to the 
decisions that he or she will have to make in the 
course of his or her trial,

•	 to retain that information, 

•	 to use or weigh that information as part of 
decision making process, or

•	 to communicate his or her decisions.15 

there are combinations of factors that impair a 
person’s decision-making ability in the context of 
navigating through criminal proceedings, including 
people with low literacy and numeracy skills, 

people from diverse ethnic backgrounds, including 
indigenous peoples etc.

 it is important that mechanisms are implemented 
to ensure that defendants who would otherwise be 
determined to be unfit to stand trial are provided with 
adequate supports16 to be able to stand trial for the 
following reasons:

•	 to ensure that innocent people are not pleading 
guilty (or being advised to plead guilty) in order to 
avoid the consequences of unfitness;17 and 

•	 defendants, found unfit to stand trial, who are 
placed on supervision orders are unable to have 
their supervision orders revoked because they 
continue to breach the conditions of the order.18

Limits on detention

the Criminal Law (Mentally Impaired Defendants) Act 
1996 (Wa) should be amended to place limits on the 
period of custody orders for persons detained after 
being found not mentally fit to stand trial.

the period of detention should not exceed the period 
which a court determines the individual would have 
been detained if convicted, bearing in mind all the 
circumstances which the court would have taken into 
account in sentencing the individual. the Criminal 
Law (Mentally Impaired Defendants) Act 1996 (Wa) 
should be amended to provide that a custody order 
must not be made unless the statutory penalty 
for the alleged offence includes imprisonment or 
detention. such an order should not be permitted to 
run for longer than the alleged offences, if proved, 
would justify.19

the Courts should be empowered to regularly 
conduct a periodic review of detention orders, for 
defendants deemed unfit to stand trial ideally every 
six months20 or automatically every two years.21

sections 16(5) and 19(4) of the Criminal Law 
(Mentally Impaired Defendants) Act 1996 (Wa) should 
be amended to enable a court to make a supervision 
release order for a person deemed unfit to stand trial; 
and regularly review such orders. such supervision 
should include support programmes and supervision 
in a safe, therapeutic environment, rather than 
detention.22
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APPENDIX
australian Law reform commission national 
Decision-Making Principles

1. every adult has the right to make decisions 
that affect their life and to have those decisions 
respected.

2. Persons who may require support in decision-
making must be provided with the support 
necessary for them to make, communicate and 
participate in decisions that affect their lives.

3. the will, preferences and rights of persons who 
may require decision-making support must direct 
decisions that affect their lives.

4. decisions, arrangements and interventions 
for persons who may require decision-making 
support must respect their human rights. 

Recommendations

Determination of unfitness

1. laws and legal frameworks affecting people involved in court proceedings in Western australia 
should be reformed to reflect the national decision-Making Principles proposed by the australian 
law Reform Commission23 (set out in the appendix) and to facilitate australia’s compliance with art 
12 of the United nations Convention on the Rights of Persons with disability (CRPd).24 

2. the criteria for unfitness should focus on the defendant’s ability to make rational decisions in order 
for a person to effectively participate in a trial. 

3. it is important that mechanisms are implemented to ensure that defendants who would otherwise be 
determined to be unfit to stand trial are provided with adequate supports25 to be able to stand trial 
for the following reasons:

•	 to ensure that innocent people are not pleading guilty (or being advised to plead guilty) in order 
to avoid the consequences of unfitness;26 and 

•	 defendants, found unfit to stand trial, who are placed on supervision orders are unable to have 
their supervision orders revoked because they continue to breach the conditions of the order.27

Limits on detention

1. the Criminal Law (Mentally Impaired Defendants) Act 1996 (Wa) should be amended to place limits 
on the period of custody orders for persons detained after being found not mentally fit to stand trial.

2. the period of detention should not exceed the period which a court determines the individual would 
have been detained if convicted, bearing in mind all the circumstances which the court would have 
taken into account in sentencing the individual. the Criminal Law (Mentally Impaired Defendants) Act 
1996 (Wa) should be amended to provide that a custody order must not be made unless the statutory 
penalty for the alleged offence includes imprisonment or detention. such an order should not be 
permitted to run for longer than the alleged offences, if proved, would justify.28
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a danger to the community. a person who is able to understand 
the process involved in a plea of guilty will often be better off being 
dealt with by a criminal sanction, rather than being placed on an 
indefinite supervision order.
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p159, para 7.16].
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defendants may later be unable to have their supervision orders 
revoked because they continue to breach the conditions of the 
order or commit offences. Further, they remain at risk of the order 
being varied from non-custodial to custodial if they continue to pose 
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issUes aFFeCting inCaRCeRation 
Rates oF aBoRiginal and toRRes 
stRait islandeR ChildRen
wa has the highest rate of over-representation 
of indigenous youth in detention in australia. 
change is needed.

in 2013–2014, indigenous young people in 
australia were 26 times more likely to be in 
detention than non-indigenous young people. 
aboriginal and torres strait islander young 
people make up just over 5 percent australia’s 
population (10 - 17-years old), but 59% of those 
are in detention.

the aboriginal and torres strait islander 
population has more people in younger age 
brackets than the non-indigenous population. the 
national Congress of australia’s First Peoples 
noted in 2013 that “unless the rate of increase 
in youth detention can be reduced, rates of 
incarceration across the aboriginal and torres 
strait islander population are likely to continue to 
increase into the future.”

the law society of Western australia adopts the position as set out in amnesty international australia’s 
national summary of its report ‘a brighter tomorrow, Keeping indigenous kids in the community and out 
of detention’ (2015) at annexure a.
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Recommendations

the law society of Western australia recommends the state government addresses the high rates of 
incarceration of young indigenous people in Wa in the following ways: 

1. Legislate to amend laws that do not conform with the convention on the rights of the child 
(conrc), with regards to detention as a measure of last resort, mandatory sentencing and 
age of criminal responsibility. across australia children are criminally responsible from 10 years of 
age despite the Committee on the Rights of the Child (CRC) having concluded that 12 is the lowest 
internationally acceptable minimum age of criminal responsibility.

the Criminal Code Act 1913 (WA) sometimes requires magistrates to impose mandatory minimum 
sentences on young offenders. this directly contravenes the ConRC, which states that detention 
for those under 18 must only be a measure of last resort, and that all sentences prioritise the 
best interests of the child. the CRC have recommended the laws be repealed. instead the Wa 
government continues to extend mandatory sentencing.

2. Legislate to ensure that children and adults are detained in separate facilities. When australia 
ratified the ConRC, it made a reservation to article 37(c), which requires children to be separated from 
adults in prison, unless it is in the child’s best interests not to do so. this is used as justification for 
children being detained with adult prisoners where separation is not “considered to be feasible having 
regard to the geography and demography of australia.” the CRC has repeatedly recommended that 
the reservation be withdrawn.

3. commence work with all state and territory governments, through coag, to identify and 
address gaps in the collection of standard and disaggregated data related to youth contact 
with the justice system. the Council of australian governments (Coag) provides an avenue for 
federal, state and territory governments to improve the coordinated collection and use of data to 
reform the youth justice system. there are many inconsistencies and gaps between states and 
territories in collecting relevant data. inadequate information is one of the barriers preventing policy 
makers from more effectively responding to the over-representation of indigenous young people in 
detention.

4. work with relevant wa agencies and stakeholders to identify areas of unmet need for bail 
accommodation. fund indigenous community controlled bail accommodation and support 
services to ensure that indigenous young people are not held in detention on remand solely 
due to a lack of other options. Particular focus should be given to young girls and boys in out-
of-home car, and those with mental health issues, and cognitive impairments. Between June 
2013 and June 2014 indigenous young people were 23 times more likely than their non-indigenous 
counterparts to be in un-sentenced detention. indigenous young people are often held in detention on 
remand simply due to a lack of suitable accommodation and support to comply with bail conditions.

5. Develop justice targets to reduce indigenous youth detention rates and create safer 
communities. these should be developed in consultation with indigenous People and their 
representative offender and victim organisations.

6. Develop youth bail legislation to require that pre-trial detention should occur only as a last 
resort where there is flight risk or risk to administration of justice upon release. assessment 
should be case-by-case regarding necessity and proportionality. international human rights 
standards require that detention for persons awaiting trial must be the exception rather than the rule.
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1A brighter tomorrow: Keeping Indigenous kids in the community and out of detention in Australia

Two and a half decades on from the Royal Commission into Aboriginal Deaths 
in Custody, our people are more likely than ever to be incarcerated.

This is particularly so for our young people.

We need an approach that starts to address the underlying causes of crime and 
starts to divert resources away from imprisonment and into local communities. 
This is a justice reinvestment approach that suggests that both early intervention 
and community responses are necessary to achieving long-term change. 

Our mob needs to be in control of this change. We know what works best for our
communities. 

I have been inspired by the courage of the Bourke community in tackling the over-
representation of their young people in the justice system. This has been a long,
difficult conversation, addressing the underlying issues of health, education, jobs
and support for families. I strongly advocate for this justice reinvestment approach.

I’ve also seen the transformative power of culture. In Redfern, the community takes
care of young men who were in frequent contact with the police.1 Community leaders
recently took some young men on a five-day intensive bush camp with Indigenous
mentors. Afterwards there was a ceremony welcoming these young men back to
community. Instead of being made invisible, they were embraced.

It is time to work with our peoples in creating this urgently needed change, so that
we are able to look after the precious resource that are our young people. Investing 
in their development – socially, culturally, financially – is the way to a better future.

FOREWORD

Mick Gooda
Aboriginal and Torres Strait Islander 
Social Justice Commissioner

1 http://tribalwarrior.org/training-and-
mentoring/tribal-warrior-mentoring-program/

Photo © Australian Human Rights Commission
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Kids have healthy, happy childhoods when they live in loving and nurturing communities.
It’s kids’ connections with family and community that allows them to flourish, 
and sets them up for a good life.

But government policies are separating Indigenous kids from their communities. 
By locking up kids as young as 10, we are repeating our past mistakes and
threatening our future as a fair, just and harmonious community.

This report finds many ways that the Australian Government can improve its efforts 
to reduce the numbers of young Indigenous people incarcerated across the country. 
The report sets out practical recommendations for the Australian Government,
including through ensuring Australia complies with international legal obligations,
and through ongoing federal funding to the many successful Indigenous-led
initiatives that keep young people in communities and on track.

The statistics

In 2013–2014, Indigenous young people were 26 times more likely to be in detention
than non-Indigenous young people.3 Aboriginal and Torres Strait Islander young people
make up just over 5 per cent of the Australian population of 10 to 17-year-olds, 
but more than half (59 per cent) of those in detention.4

The Aboriginal and Torres Strait Islander population has more people in younger 
age brackets than the non-Indigenous population.5 In light of this, the National
Congress of Australia’s First Peoples noted in 2013 that “unless the rate of increase
in youth detention can be reduced, rates of incarceration across the Aboriginal and
Torres Strait Islander population are likely to continue to increase into the future.”6

The rates of Indigenous and non-Indigenous youth detention vary from one jurisdiction
to another. Western Australia, Queensland and the Northern Territory have, respectively,
the highest rate of over-representation of Indigenous youth in detention; the fastest-
growing rate of Indigenous youth detention; and the highest proportion of youth in
detention who are Indigenous. However as the graph below shows, change is needed
throughout Australia. Most of the recommendations in this National Overview apply
to all Australian states and territories.

2 House of Representatives Standing
Committee on Aboriginal and Torres Strait
Islander Affairs, Doing Time – Time for
Doing: Indigenous youth in the criminal
justice system, [2.3] www.aph.gov.au/
parliamentary_business/committees/house_
of_representatives_committees?url=atsia/se
ntencing/report/fullreport.pdf (accessed 
1 October 2014).

3 AIHW, Youth Detention Population
Australia in Australia 2014, s 10:
calculated average over the four quarters of
the 2013-14 financial year. www.aihw.gov.au/
WorkArea/DownloadAsset.aspx?id=601295
49675 (accessed 22 December 2014).

4 AIHW, Youth Detention Population in
Australia 2014, Tables s 2 and s 8: 430
out of 724

5 Australian Bureau of Statistics (ABS)
3238.0.55.001 – Estimates of Aboriginal
and Torres Strait Islander Australians, June
2011, Notes. www.abs.gov.au/AUSSTATS/
abs@.nsf/Lookup/3238.0.55.001Main+Fea
tures1June%202011?OpenDocument
(accessed 9 April 2015). ABS 3238.0 –
Estimates and Projections, Aboriginal and
Torres Strait Islander Australians, 2001 to
2026, Summary Australia,
www.abs.gov.au/ausstats/abs@.nsf/Products
/C19A0C6E4794A3FACA257CC900143A3
D?opendocument (accessed 9 April 2015).

6 National Congress of Australia’s First
Peoples, National Justice Policy (February
2013), p 13 http://nationalcongress.com.au
/wp-content/uploads/2013/02/Congress
JusticePolicy.pdf (accessed 8 April 2015).

7 AIHW, Youth Detention Population in
Australia 2014, Table s 10. Figures based
on a calculated average over the four
quarters of June 2013 to June 2014. No
non-Indigenous rate for the Northern
Territory is provided due to less than five
non-Indigenous young people in detention
for each reported quarter. Tasmania and
ACT not provided due to less than five
Indigenous young people in detention in 
at least two of the relevant quarters.

Indigenous young people are more
likely to be incarcerated today
than at any other time since the
Royal Commission into Aboriginal
Deaths in Custody in 1991. 

Standing Committee on Aboriginal and Torres Strait

Islander Affairs2
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INTRODUCTION

Young people (aged 10 to 17) in detention on an average day 2013–147
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3A brighter tomorrow: Keeping Indigenous kids in the community and out of detention in Australia

8 Aboriginal Legal Service NSW/ACT, ‘Key
reforms being kick-started in Bourke’,
www.alsnswact.org.au/news_items/149. Photo: Tim J Keegan via flickr. bit.ly/1lNtdCs

CASE STUDY: MARANGUKA JUSTICE REINVESTMENT INITIATIVE, BOURKE

At a community meeting in the New South Wales town of Bourke in 2013, local
Aboriginal leaders and young people articulated a vision for a more coordinated 
and community-led approach to the problems facing their community.

Recognising that the local community was best placed to develop solutions to help
kids and families flourish, the Aboriginal leadership in Bourke developed a
comprehensive agenda for change. They named their strategy Maranguka, a Ngemba
Nation word which translates as ‘to give to the people’, ‘caring’ and ‘offering help’. 

The first priority of Maranguka is to reduce Aboriginal young people’s contact with
the criminal justice system. Starting in 2013, Maranguka has partnered with 
Just Reinvest NSW and others to develop a watertight case for justice reinvestment
to be implemented in Bourke. They will then take that case for change to the 
New South Wales Government for action. 

As part of this justice reinvestment trial, made possible with philanthropic funds,
community members are now working with their young people and partners to
tackle some initial issues that contribute to young people’s involvement with the
justice system.

The community is developing a driver licensing program and a program to support
people not to breach bail conditions. They are also consulting with stakeholders
about a warrant clinic to create support plans for young people who have committed
less serious offences, which will help them stay out of custody.

Together the Bourke community is creating a brighter tomorrow for Indigenous kids. 

Too many of my community were being locked up. Kids were being taken away.
Families were being shattered, again and again … And this was happening
despite the huge amount of money government was channelling through the
large number of service organisations in this town.

So we started talking together … We decided that a new way of thinking and
doing things needed to be developed that helped our children. We decided it
was time for our community to move beyond the existing service delivery model,
a model which had clearly failed.

Alistair Ferguson, Bourke Aboriginal Community Working Party 8
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The juvenile justice system of
[Australia] still requires substantial
reforms for it to conform to
international standards.

UN Committee on the Rights of the Child, 2012 

In Australia, each state and territory government is responsible for its own laws,
policies and practices for dealing with young people accused of committing, or
convicted of, offences. However it is the Australian Government, as a signatory to
international human rights conventions, that bears ultimate responsibility for fulfilling
the rights of Indigenous young people in all states and territories.

In Australia there are state and territory-based laws that breach international human
rights obligations. The Australian Government should invalidate these laws, or work
with the states and territories to have them repealed.

Violations of the UN Convention on the Rights of the Child

The Convention on the Rights of the Child (CRC), which Australia has signed 
and ratified, is the primary source for internationally-agreed children’s rights. 
Under international law, children (those under 18) have all fair trial and procedural
rights that apply to adults as well as additional juvenile justice protections. 

The Committee on the Rights of the Child, which monitors State Parties’
implementation of CRC, noted in 2012 that Australia’s juvenile justice system
“requires substantial reforms for it to conform to international standards.”9

AGE OF CRIMINAL RESPONSIBILITY

Across Australia children are held criminally responsible from just 10 years of age
despite the Committee on the Rights of the Child having concluded that 12 is the
lowest internationally acceptable minimum age of criminal responsibility.

DETAINING CHILDREN WITH ADULTS

At the time of ratifying CRC, Australia made a reservation to Article 37(c) which
requires children to be separated from adults in prison, unless it is in the child’s 
best interests not to do so. This reservation has been justified to detain children 
with adult prisoners where separation is not “considered to be feasible having regard
to the geography and demography of Australia.”10 The Committee on the Rights of 
the Child has repeatedly recommended that the reservation be withdrawn.11

DETENTION CONDITIONS, NORTHERN TERRITORY

The Convention on the Rights of the Child states that every child deprived of their
liberty must be treated with humanity, taking into account their age-specific needs.
Youth detention conditions in the Northern Territory do not appear to comply with
these international human rights standards.12

At the Alice Springs Youth Detention Centre young people are only separated from
the adult prisoners by a fence. Young people are taken to the visiting block at the
adult prison to speak with visitors and are handcuffed on their way to and from the
visiting block.

All of the young people in detention in Darwin were transferred to a dilapidated former
adult facility at Berrimah in December 2014. The previous government had planned
to demolish this facility because it was old, in a poor state of repair and had an
“inappropriate and outdated design.”13 Legal representatives have stated that the
facilities are inappropriate for young people.14

NO NATIONAL MECHANISM TO INVESTIGATE VIOLATIONS IN DETENTION

The Committee on the Rights of the Child has commented that Australia needs 
“an effective mechanism for investigating and addressing cases of abuse at
[Australia’s] youth detention centres.”15 The Optional Protocol to the Convention
Against Torture provides an avenue for doing so and should be ratified by Australia.16

Australia should also sign and ratify the Third Optional Protocol to the Convention 
on the Rights of the Child, which establishes an individual complaints mechanism
for children.17

9 Committee on the Rights of the Child,
Concluding Observations – Australia (28
August 2012) CRC/C/AUS/CO/4 [82]

10 United Nations Treaty Collection, 11
Convention on the Rights of the Child,
Declarations and Reservations. 

11 Committee on the Rights of the Child,
Concluding Observations – Australia (28
August 2012) CRC/C/AUS/CO/4, [9].

12 Correspondence with youth worker, Central
Australian Aboriginal Legal Service (13
June 2014); Correspondence with legal
representative, 16 January 2015 (details
withheld); Conversation with Eddie Cubillo,
NATSILS (2 February 2015).

13 Findings of Inquest into the death of Robert
Martin Johnson [2012] NTMC005, oral
evidence of NT Correctional Services
commissioner Ken Middlebrook [177]-
[178], www.nt.gov.au/justice/courtsupp/
coroner/documents/D00142010_johnson.
pdf (accessed 8 April 2015). 

14 Conversations with legal representative
(details withheld). 

15 Committee on the Rights of the Child,
Concluding Observations – Australia (28
August 2012) CRC/C/AUS/CO/4, [84](f)

16 United Nations Treaty Collection, 9.b
Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, New
York, 18 December 2002.

17 United Nations Treaty Collection, 11.d
Optional Protocol to the Convention on the
Rights of the Child on a communications
procedure, New York, 19 December 2011.

THE AUSTRALIAN GOVERNMENT’S INTERNATIONAL HUMAN RIGHTS OBLIGATIONS
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MANDATORY SENTENCING, WESTERN AUSTRALIA

The Western Australian Criminal Code Act 1913 (WA) requires magistrates to impose
mandatory minimum sentences on young offenders in a number of circumstances.
This directly contravenes CRC, which states that detention for those under 18 must
only be as a measure of last resort, and that all sentences, first and foremost, take
into account the best interests of the child. The Committee on the Rights of the Child
have recommended the laws be repealed.18 Instead the Western Australian Government
is in the process of extending mandatory sentencing.

MULTIPLES BREACH OF CRC, QUEENSLAND

Queensland treats 17-year-olds as adults in its criminal justice system. This is in
contravention to CRC, which states that those under 18 must be treated as children
in the eyes of the law. In 2012 the Committee on the Rights of the Child again
recommended that Australia remove 17-year-olds from the adult justice system in
Queensland.19 Ignoring this recommendation, in 2014, the Queensland Government
amended its Youth Justice Act 1992 (Qld) to require all 17-year-olds with six months
or more left of their sentence to be transferred to adult jails. This is contrary to
Article 37(c) of CRC. 

In 2014 the Queensland Government introduced a further law which says that the court
must disregard the principle that detention be a last resort, in direct conflict with CRC.20

NEED FOR MORE BAIL ACCOMMODATION

Between June 2013 and June 2014 Indigenous young people were 23 times more
likely than their non-Indigenous counterparts to be in unsentenced detention.21

International human rights standards require that detention for persons awaiting trial
must be the exception rather than the rule.22 However Indigenous young people are
often held in detention on remand simply due to a lack of suitable accommodation
and support to comply with bail conditions.

Ending Indigenous incarceration together

The Australian Government currently plays a role in promoting policy reforms which
need coordinated action by all Australian governments. The Council of Australian
Governments (COAG) is the peak intergovernmental forum in Australia, and is the
primary mechanism through which the Australian Government can work with states
and territories to reduce Indigenous youth incarceration.

JUSTICE TARGETS

In 2008, COAG agreed to six ‘Closing the Gap’ targets relating to Indigenous life
expectancy, infant mortality, early childhood development, education and employment.
Closing the Gap targets have improved data collection, coordination, and tracking 
of efforts to address Indigenous disadvantage across all states and territories.

However despite much discussion, COAG has yet to adopt a justice target within 
the Closing the Gap strategy. 

The National Congress of Australia’s First Peoples has consistently called for justice
targets to be included in the Closing the Gap strategy.24 The Aboriginal and Torres Strait
Islander Social Justice Commissioner’s 2014 report also includes a recommendation
that the Australian Government revise its current position on targets as part of Closing
the Gap, to include justice targets to reduce Indigenous youth incarceration rates
and create safer communities through reduced rates of experienced violence.25

BETTER DATA FOR BETTER SOLUTIONS

The Council of Australian Governments (COAG) also provides an avenue for federal,
state and territory governments to improve the coordinated collection and use of data
to reform the youth justice system.

There are many inconsistencies and gaps between states and territories in collecting
data on contact with the youth justice system. The inadequacy of this information 
is one of the barriers preventing policy makers from more effectively responding to
the over-representation of Indigenous young people in detention. 

18 Committee on the Rights of the Child,
Concluding Observations – Australia (28
August 2012) CRC/C/AUS/CO/4, [82].

19 Committee on the Rights of the Child,
Concluding Observations – Australia
CRC/C/AUS/CO/4 [84.d]

20 Youth Justice and Other Legislation
Amendment Act 2014 (Qld) s 9, amending
section 150(2)(e) of the Youth Justice Act
1992 (Qld) and s 34 which inserts section
9A into the Penalties and Sentences Act
1992 (Qld).

21 Australian Institute of Health and Wellbeing,
Youth Detention Population in Australia
2014, Table s 20.

22 Human Rights Committee, General
Comment 35 and Article 9 of the ICCPR,
[38], United Nations Rules for the
Protection of Juveniles Deprived of their
Liberty, [17]

23 ‘Indigenous legal services peak body slams
justice targets ‘backflip’’, The Australian,
20 November 2014

24 National Congress of Australia’s First
Peoples, National Justice Policy, p 16
http://nationalcongress.com.au/wp-
content/uploads/2013/02/CongressJusticeP
olicy.pdf (accessed 12 January 2015).

25 Aboriginal and Torres Strait Islander Social
Justice Commissioner, Social Justice and
Native Title Report 2014, ‘4.3 Justice
targets’, [4.5], www.humanrights.gov.au/sites/
default/files/document/publication/SJNTR%
20FINAL.pdf (accessed 12 January 2015). 

Reducing incarceration rates 
is going to take commitment,
action and coordination from 
all Australian governments.

Shane Duffy, NATSILS Chairperson23
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18 Committee on the Rights of the Child,
Concluding Observations – Australia (28
August 2012) CRC/C/AUS/CO/4, [82].

19 Committee on the Rights of the Child,
Concluding Observations – Australia
CRC/C/AUS/CO/4 [84.d]

20 Youth Justice and Other Legislation
Amendment Act 2014 (Qld) s 9, amending
section 150(2)(e) of the Youth Justice Act
1992 (Qld) and s 34 which inserts section
9A into the Penalties and Sentences Act
1992 (Qld).

21 Australian Institute of Health and Wellbeing,
Youth Detention Population in Australia
2014, Table s 20.

22 Human Rights Committee, General
Comment 35 and Article 9 of the ICCPR,
[38], United Nations Rules for the
Protection of Juveniles Deprived of their
Liberty, [17]

23 ‘Indigenous legal services peak body slams
justice targets ‘backflip’’, The Australian,
20 November 2014

24 National Congress of Australia’s First
Peoples, National Justice Policy, p 16
http://nationalcongress.com.au/wp-
content/uploads/2013/02/CongressJusticeP
olicy.pdf (accessed 12 January 2015).

25 Aboriginal and Torres Strait Islander Social
Justice Commissioner, Social Justice and
Native Title Report 2014, ‘4.3 Justice
targets’, [4.5], www.humanrights.gov.au/sites/
default/files/document/publication/SJNTR%
20FINAL.pdf (accessed 12 January 2015). 
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Shane Duffy, NATSILS Chairperson23
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Justice reinvestment

The UN Committee for the Elimination of Racial Discrimination has recommended
that Australia “dedicate sufficient resources to address the social and economic
factors underpinning indigenous contact with the criminal justice system” and
encouraged Australia to adopt “a justice reinvestment strategy.”26

Justice reinvestment re-directs money spent on prisons to community-based initiatives
which address the underlying causes of crime, thereby cutting crime and saving money.

Indigenous leaders and community organisations have consistently highlighted 
that more needs to be done to address the underlying factors that contribute to
Indigenous youth in detention through locally-designed early intervention, prevention
and diversion programs.

Indigenous legal services

The current funding uncertainty, shortfalls and government cuts to specialised
Indigenous legal services mean that many Indigenous young people do not always 
get the legal assistance they need.27

The Aboriginal and Torres Strait Islander Legal Services (ATSILS) and Family Violence
Prevention Legal Services (FVPLS) provide specialised, culturally tailored services 
for Indigenous people, including young people. Numerous inquiries have concluded
that both of these Indigenous legal services are significantly underfunded.28

In March 2015 the Australian Government reversed cuts to the state and territory-
based ATSILS, which were to take effect from June 2015.

While the FVPLS heard in March 2015 that their funding will be maintained, 
60 per cent of the FVPLS centres have only been funded for one year.29

BETTER SOLUTIONS FOR FASD

Fetal alcohol spectrum disorders (FASD) describes a range of impacts caused by
exposure to alcohol in the womb. The consequences vary along a spectrum of
disabilities including: physical, cognitive, intellectual, learning, behavioural, social
and executive functioning disabilities, and problems with communication, motor
skills, attention and memory. In many cases the damage is not physically apparent
“but can manifest itself in lifelong learning difficulties and cognitive impairment.”30

FASD presents a range of challenges which make contact with the criminal justice
system more likely. 

There is currently no official diagnostic tool which makes diagnosis difficult.
Diagnosis is essential in ensuring fair trials for people affected with FASD. The current
process for making diagnosis is also time consuming, which can lead to young people
being held in detention on remand awaiting a diagnosis.

FASD is not formally recognised as a disability, so people affected by FASD and their
carers find it difficult to access adequate funding and support. Community-designed
and led programs also lack the resources to provide early support to young people
affected with FASD, which is essential in ensuring their behaviour is dealt with early
in life and not as a criminal justice issue.

In July 2014, the Australian Government announced $9.2 million dollars to fund the
National FASD Action Plan. Amnesty International welcomes this step, but notes that
the plan does not undertake to recognise FASD as a disability nor include budget to
assist the families of young people at risk of contact with the justice system.

26 Committee on the Elimination of Racial
Discrimination, Concluding Observations –
Australia, CERD/C/AUS/CO/15-17, [20]

27 Correspondence with the Victoria Williams,
Aboriginal Legal Service of Western
Australia (5 February 2015).

28 Productivity Commission, Access to Justice
Arrangements, Inquiry report, Volume 2;
2013 Senate Standing Committee on Legal
and Constitutional Affairs Inquiry into the
Value of a Justice Reinvestment Approach
to Criminal Justice in Australia; House of
Representatives Standing Committee on
Aboriginal and Torres Strait Islander Affairs,
Doing Time – Time For Doing: Indigenous
youth in the criminal justice system;
Senate Legal and Constitutional References
Committee, Parliament of Australia, Inquiry
into Legal Aid and Access to Justice
(2004); Senate Legal and Constitutional
Affairs Committee, Parliament of Australia,
Inquiry into Access to Justice (2009).

29 Alisoun Neville, National Justice Coalition
Steering Committee Meeting (20 March 2014).

30 Report of the House of Representatives
Standing Committee on Social Policy and
Legal Affairs, Inquiry into Fetal Alcohol
Spectrum Disorders (FASD: The Hidden Harm)
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Sarah* is employed at a local Aboriginal organisation in the Kimberley, and is
planning to start her own business. She attributes her promising future to her
involvement as a teenager with the Yiriman Project women’s program.

When Sarah was 15, she went out bush with the Yiriman Women’s Program
for a week, where she connected with her grandmother’s country. She learned
about local stories, songlines and to dance and sing. 

The experience had a real impact on Sarah and gave her a sense of belonging
and respect; she is on track for a bright future.

*name has been changed.

I got out of it a sense of belonging. People say you find yourself more
when you enter your inner self. When I went out there I took a step
back and said, this is me, this is where family come from, my ancestors
walked this land, so I sort of found myself. I find that a sense of
belonging gives you a sense of respect.

When my parents split, about 10, I went through a bad patch … 
but women’s programs kept me away from trouble.

CASE STUDY: SARAH

Photo © Ingetje Tadros

7A brighter tomorrow: Keeping Indigenous kids in the community and out of detention in Australia
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Legislate in order to override state and territory-based laws
that do not conform with the Convention on the Rights of
the Child, including by the introduction of legislation to
the effect that:

• Notwithstanding any state or territory law which
provides otherwise, in sentencing or considering a
bail application for any person up to and including
the age of 17, the court must observe the principle
that detention is a measure of last resort.

• Any state or territory law that requires the imposition
of a mandatory minimum sentence on a child or young
person up to and including the age of 17 is invalid.

• Any state or territory law treats a person up to and
including age 17 as an adult for the purpose of
criminal prosecution is invalid.

• Any state or territory laws that treats a person below
the age of 12 as criminally responsible is invalid, and
the doctrine of doli incapax continues to apply to 12,
13 and 14-year-olds.

1

Immediately withdraw the reservation to Article 37(c) of
the Convention on the Rights of the Child.

2

Ratify the Optional Protocol to the Convention Against
Torture (OPCAT) without delay, and create an independent
National Preventative Mechanism (NPM) under the
guidance of the Subcommittee on the Prevention of
Torture (SPT). Allow both the NPM and SPT access to all
places where people are deprived of liberty, including
youth detention facilities.

3

Take immediate steps to become a party to the Third
Optional Protocol to the Convention on the Rights of the
Child (on a communications procedure).

4

Ensure that ongoing funding is made available to so that
the managing and coordinating role played by the NATSILS
can continue. Ensure sufficient ongoing funding is
available to continue the work undertaken by the Family
Violence Prevention Legal Service (FVPLS).

5

Work with the state and territory governments to quantify
the level of unmet legal need currently experienced by
Indigenous young people and their families; and take
immediate steps to make up the shortfall in funding to
ensure that all young people facing criminal proceedings
are granted full access to legal assistance.

6

Commence work with all state and territory governments,
through COAG, to identify and address gaps in the
collection of standard and disaggregated data related to
youth contact with the justice system. This should include
taking immediate steps to integrate information on arrest
and police diversion into the Juvenile Justice National
Minimum Data Set (JJ NMDS) and better link JJ NMDS
data with child protection and adult corrections data.

7

Take a leading role, through COAG, to identify the data
required to implement a justice reinvestment approach,
including by tasking a technical body with assisting
states and territories and coordinate a national approach
to the data collection.

10

Recognise Fetal Alcohol Spectrum Disorders (FASD) as a
disability under the National Disability Insurance Scheme
and on the Department of Social Services’ List of
Recognised Disabilities.

12

Work with state and territory governments to ensure that
the adoption of a justice reinvestment approach occurs in
close consultation with Indigenous communities and
their representatives.

11

Work with the Western Australian and Northern Territory
governments to ensure that they provide JJ NMDS data in
the required standard format.

8

Begin a process, through COAG, to develop justice targets
to reduce Indigenous youth detention rates and create
safer communities (through reduced rates of experienced
violence). Such targets should be developed in consultation
with Indigenous Peoples and their organisations that
represent offenders and victims.

9

Provide sufficient resources to Indigenous community-
designed and led initiatives to address the effects of
FASD to ensure that it is treated as a disability rather
than becoming a criminal justice issue.

13

Urgently finalise an official diagnostic tool for FASD.

14

Work with state and territory governments to identify
areas of unmet need for bail accommodation. Fund
Indigenous community controlled bail accommodation
and support services to ensure that Indigenous young
people are not held in detention on remand solely due to
a lack of other options. Particular focus should be given
to young girls and boys in out-of-home care, and those
with mental health issues and cognitive impairments,
including those with FASD.

15

Work with the state and territory governments to develop
youth bail legislation requiring that pre-trial detention
should occur only as a last resort where there is a risk of
flight or where release would interfere with the
administration of justice. Under the uniform youth bail
legislation, pre-trial detention should occur only after a
case-by-case assessment of necessity and proportionality.

16

RECOMMENDATIONS FOR THE AUSTRALIAN GOVERNMENT
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Kids flourish when they are with their communities, which is
why Aboriginal-led youth programs work. 

Eugene has worked with Aboriginal young people for nearly 
10 years. Together with other Noongar Elders in the South
West of Western Australia, Eugene has run cultural knowledge
camps for Aboriginal young people as an alternative to detention.

The camps, at a property called Nowanup, helped boys
reconnect to themselves, their culture and community.

Kids come back from Nowanup happier, healthier, and with 
a sense of belonging. But despite the program’s success,
Eugene is struggling to find the funding to keep it alive.

They learn the song and dance about respect
for self. They learn the stories of their old
people that were the first caretakers of the
country … They walk the trails that their old
people used to take young people on a long
time ago, to learn about respect for the land.

These young fellows then go back to support
their Elders in their own towns…The answers
are in the land … The land can heal our
young people.

CASE STUDY: NOWANUP

Photo © Richard Wainwright
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Amnesty International is a global movement of more than 7 million people in over 150 countries and
territories who campaign to end grave abuses of human rights. Our vision is for every person to enjoy all
the rights enshrined in the Universal Declaration of Human Rights and other international human rights
standards. We are independent of any government, political ideology, economic interest or religion –
funded mainly by our membership and public donations.
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Broadway NSW 2007 
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Why is a different approach needed?

imprisonment rates – states and territories

analysing national imprisonment rates and looking at 
where Western australia (Wa) sits compared to other 
states and territories provides an integral context to 
adopting a justice reinvestment strategy. in particular, 
the comparatively high rates of imprisonment in Wa 
highlight the state’s opportunity to become a leader 
in embracing this approach.

as at June 2016, the national average daily 
imprisonment rate was 208 prisoners per 100,000 
of the adult population. the northern territory (nt) 
has the highest average daily imprisonment rate 
(934 prisoners per 100,000 of the adult population). 
the second highest average daily imprisonment rate 
was in Wa (308 prisoners per 100,000 of the adult 
population): see Figure 1. 

there has been a significant increase in the use 
of imprisonment as a response to crime in the last 
sixteen years. as at June 2000, the national average 
daily imprisonment was 144 prisoners per 100,000 
of the adult imprisonment population. again, Wa 
sat relatively higher than other states and territories 
with the average daily imprisonment rate at 218 per 
100,000 of the adult population.1 

imprisonment rates – indigenous people

as at June 2016, indigenous people represented 28% 
of the total full-time prisoner population nationally, 
while only accounting for approximately 2% of the 
population nationally.2 this is an increase from 21% 
of the total prisoner population in 2003.3 in Wa, the 
proportion of indigenous prisoners is much higher. 
as at 31 March 2016, indigenous people constituted 
38% of the total full-time prisoner population.4 Wa 
accounts for 22% of the national indigenous prison 
population.5 

the imprisonment rate of indigenous people per 
100,000 of the adult indigenous population in Wa is 
significantly higher than other states and territories. 
For example, in June 2016, Wa had 3,937 indigenous 
prisoners per 100,000 whereas the nt had 2,958: see 
Figure 2. in Wa, this represents a significant increase 
from 2,472 indigenous prisoners per 100,000 of the 
adult indigenous population in 2000.6 

a) Rate is the number of prisoners per 100,000 adult indigenous population7

figure 1. figure 2.
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economic cost of imprisonment

in 2014-2015, reported recurrent expenditure on 
prisons and periodic detention centres (net of 
operating revenues and excluding capital costs 
payroll tax and expenditure on transport/escort 
services) totalled $2.8 billion nationally. For Wa, 
reported recurrent expenditure on prisons and 
periodic detention centres was $558 million.8 

nationally, in 2014-2015 the estimated annual 
average cost per prisoner per day was $301 or 
$109,865 per annum (comprising net operating 
expenditure, depreciation, debt servicing fees and 
user costs of capital).9 in Wa, the estimated average 
cost per prisoner per day was $359 or $131,035 per 
annum.10

Social cost of imprisonment

imprisonment affects the individuals confined, their 
family and other close associates, and therefore 
the economic and social conditions in their local 
community. incarceration can have a detrimental 
psychological effect on a person during and after 
the period of confinement. For example, for some 
individuals, isolation from familiar places, friends, 
and family members results in depression, anxiety, 
and emotional withdrawal. this is particularly so 
for indigenous people who need a connection to 
community and culture for wellbeing, as indicated by 
a recent study from yawru. 11

difficulties in obtaining legitimate employment 
increase the pressure and temptation for former 
offenders to earn income through illegitimate means. 
inability to obtain steady, quality employment is one 
of the biggest risk factors for offender recidivism. 

Former offenders contend with the time lost from 
their work or education. Released prisoners may 
lack the appropriate attire or knowledge of business 
norms needed to present in a manner reasonably 
likely to lead to employment, even with fair-minded 
employers. When employment is found it is generally 
at the lower end of the income scale. 

Families of prisoners are collateral damage. if an 
otherwise responsible adult is removed from the 
home, the household loses economic resources, and 
social and emotional support. the effects on children 
may be particularly negative if a parent or other 
supportive adult is removed from their lives. 

attitudes that develop in childhood and adolescence 
influence choices individuals make as they transition 
into adulthood. For example, having a negative adult 
role model may hinder the children from developing 
positive attitudes about work and responsibility. 
and, if criminality is perceived as acceptable adult 
behaviour, some children may routinely become 
criminals themselves rather than engage in legitimate 
employment.12 

what is justice reinvestment?

orthodox principles of sentencing are focused 
on four key results: punishment, deterrence, 
rehabilitation and incapacitation. their collective 
result and the ultimate purpose of our criminal 
justice system is to reduce the incidence of crime.13 
however, there is little evidence that there is any 
relationship between high levels of imprisonment 
and low rates of crime.14 such irrational crime 
control policies are based on ‘popular punitiveness’ 
– seeking to allay public concern about crime but 
failing to engage with research indicating its limited 
effectiveness.15

the concept of justice reinvestment has the 
same ultimate purpose of reducing incidence 
of crime, however, the underlying premise is to 
build communities rather than prisons. it is a 
comprehensive government (at all levels), non-
government, business and community coordinated 
response funded through reversing prison population 
growth. Justice reinvestment directs resources and 
attention to communities that are disproportionately 
represented in our prison system and also addresses 
exacerbating factors that may be either systemic 
or based in policy. as the Chief Justice of Western 
australia has previously stated ‘an ounce of 
prevention is worth a pound of cure’.16 
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Justice reinvestment dictates a scientific approach. 
its four steps are: 

1. gathering data on offending and the criminal 
justice system;

2. developing options to generate savings in the 
prison system and initiatives to reduce prison 
populations;

3. Redirecting funds from corrective services to 
implement programmes in ‘targeted’ locations to 
reduce offending; and 

4. evaluating the effectiveness of the programmes.

Step 1 – gathering data 

the first step requires an analysis of data and trends 
affecting incarceration rates, including identifying 
the geographic areas producing the highest number 
of prisoners (and the greatest cost to the criminal 
justice system).17 analysing the data also seeks to 
understand the causal reasons for offending (eg 
drug and alcohol abuse, domestic violence, punitive 
laws).18

this task should to be undertaken by non-partisan 
independent authorities, such as the aBs or the 
Productivity Commission, that have been given 
access to necessary departmental databases and 
statistics. the federal government should adopt 
standardised data collection policies that are 
consistent nationally.19

Step 2 – Development of options 

in the second step savings are made by reducing 
the cost of expanding the prison system and by 
diverting funds to initiatives that reduce the prison 
population.20 this involves looking at why there are 
such high rates of imprisonment and why people 
return to custody.21 often this involves looking at the 
way parole violations and bail matters are dealt with, 
as well as providing community based alternatives 
to imprisonment.22 this step necessarily requires 
community consultation and engagement around 
the causes and solutions to crime in that particular 
area.23

a pertinent example contributing to high rates 
of imprisonment in Wa is the three strikes home 
burglary legislation. this provides that if an 
adult or juvenile is convicted of a home burglary 
three or more times, a mandatory 12-month 
minimum imprisonment sentence applies.24 this 
has a disproportionate impact on indigenous 
children, thereby exacerbating systemic bias 
against indigenous offenders generally.25 a way to 
circumvent this could be for police to give out more 
cautions and warnings rather than charging young 
offenders.26

on the other hand, the recent introduction of the 
Sentencing Legislation Amendment Bill 2016 
(Wa) aims to provide the courts with alternative 
sentencing options for those persons convicted of 
lower level offences. the Bill also aims to stop the 
cycle of offending associated with entry into the fines 
enforcement system.27

Step 3 – implementing programmes

the third step is to quantify the savings and use 
them to reinvest in high-risk communities, based on 
the information gathered in the last two steps.28 For 
example, if there is a particular problem with driving 
related offences (e.g. driving without a licence), then 
services providing free driving lessons could be 
introduced.29
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Step 4 – evaluate the effectiveness of programmes

Finally, the effectiveness of all diversionary initiatives 
and programmes to reduce recidivism must be closely 
examined. Unless there are desired results after an 
initial review and feedback process allowing proper 
time for the programme to develop and an opportunity 
to overcome any perceived failures, initiatives should 
be abandoned.

since 2013 Just Reinvest nsW has partnered with 
Maranguka, an indigenous community group to 
develop a justice reinvestment framework. the 
implementation phase began in June 2016 but there 
have already been encouraging reports that indicate 
the justice reinvestment strategy is working.30

Recommendation

the law society of Western australia recommends that the state government adopt a justice 
reinvestment strategy as well as advocate for a nationally consistent approach. this requires:

1. the establishment of an independent body which has access to government department databases 
and statistics so that high-risk communities can be identified;

2. advocating for the adoption of standardised data collection nationally and the contribution to such 
data by the government of Western australia; 

3. the identification of savings within the justice system;

4. the development of, and re-investment of the justice system savings in community-led and 
indigenous-led diversionary and early intervention programs and initiatives to reduce recidivism;

5. additional Federal and state funding to support the diversionary approach; and

6. the development of a pilot programme in remote Wa with ‘step 1’ of the programme commencing 
by the end of 2017. 
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aMending the ADMINISTRATION ACT 1903 
(Wa) to inCRease the statUtoRy legaCy

Issue
the law society of Western australia is concerned 
that the legacy for a husband or wife, which 
may include a de facto partner as defined in the 
Administration Act 1903 (Wa)1 (the act), usually 
referred to as the statutory legacy, is manifestly 
inadequate leading to hardship in already difficult 
circumstances for many Western australian 
community members whose partners die intestate.

the current statutory legacy in Western australia is 
$50,000 or $75,000.2 this statutory legacy has not 
been amended since 1982.3 in order to increase the 
amount of the statutory legacy it is necessary to 
amend section 14 of the act.

Background
if a person’s property is not disposed of by a will 
when they die, that person has died intestate. 
intestacy can occur if the person does not have a 
will, if their will is not valid or if their will only disposes 
of some of their property. sections 14 and 15 of the 
act provide a statutory scheme for the distribution of 
the intestate’s property. Please see appendix a.

attempts at reforming the statutory legacy include 
the 1990 law Reform Commission of Western 
australia’s Project 88 – The Administration Act 19034 
(the law Reform Commission Report) and the Report 
of the Bredmeyer Committee in 2002 (the Bredmeyer 
Report).5

the law Reform Commission Report noted that 
in the case of the statutory legacy for widowed 
spouses whose partners died intestate the provisions 
of the act operate by reference to a specified sum 
of money and that the effect of inflation had reduced 
these entitlements. the last review of the act in 
relation to these entitlements was in 1982, when the 
basic sums of $50,000 where there are issue, and 
$75,000 where there are no issue, were fixed.6

historically, the statutory legacy was a means by 
which the spouse could acquire the matrimonial 
home. the law Reform Commission Report noted 
that on 6 august 1990 the then Premier of Western 
australia issued a press release which advised:

The Government intended to introduce legislation 
seeking to have the basic sum increased from 
$50,000 to $125,000 and $75,000 to $175,000 
respectively and intended to introduce legislation 
seeking to amend the Administration Act so that 
future changes to the basic sums in the Table in 
section 14 could be prescribed by regulation.7

the law Reform Commission Report also 
recommended a review of the Non-Contentious 
Probate Rules 1967 (Wa) be undertaken. in 2000 
the then Chief Justice appointed a committee of 
legal practitioners under the chairmanship of Master 
tR Bredmeyer to report on how these Rules could 
be revised. the Bredmeyer Report also made 
recommendations for amendments to the act, 
particularly in relation to updating the statutory 
legacy.8 

the Bredmeyer Report recommended that the 
statutory legacy be increased to $150,000 and that 
the act be further amended to allow the fixing of the 
amount by proclamation.9

in 2016, 26 years later, the statutory legacy remains 
the same. nowadays the amounts should be closer 
to $500,000 to meet the cost of even a modest 
house.

throughout australia legislation prescribing the 
statutory legacy has been amended in a number of 
different ways to benefit widowed spouses whose 
partners have died intestate by either including a 
minimum statutory legacy of $150,000, a calculation 
to ameliorate the effect of inflation or to provide 
for the prescribed amount to be set by Regulation. 
Please see the inter-jurisdictional table at appendix 
B.
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in no other state or territory of australia is the 
statutory legacy as low as it is in Western australia. 
the current statutory legacy is simply insufficient 
where the surviving husband, wife or de facto partner 
does not have an interest in the residence. this 
means that the survivor is often put in the position 
of coming to an arrangement with his or her children 
and/or stepchildren, or in some cases bringing 
proceedings under the Family Provision Act 1972.10 if 
any of those children and/or stepchildren are minors 
this further complicates matters as the children 
cannot reach any agreement without the approval of 
the supreme Court.

noteS

1. Administration Act 1903 (Wa).

2. ibid s14.

3. law Reform Commission of Western australia’s Project 88 – The 
Administration Act 1903, p22.

4. ibid.

5. Final Report on the Revision of the non-Contentious Probate Rules 
1967 (Wa), dated 10 June 2002.

6. law Reform Commission of Western australia’s Project 88 – The 
Administration Act 1903, p 22.

7. ibid p 23. 

8. Final Report on the Revision of the non-Contentious Probate Rules 
1967 (Wa), dated 10 June 2002, paragraph 9.1.

9. ibid.

10.  Family Provision Act 1972 (Wa).

Recommendation

the law society of Western australia recommends the statutory legacy be increased with reference 
to the median house price and set by Regulation.
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14. entitlements on intestacy

1. subject to this section and section 15, where any person (in this section called the intestate) dies 
intestate as to all or any of his property, the property as to which he dies intestate (in this section called 
the intestate property) shall be distributed according to the entitlements set out in the following table 
(in this section called the Table): —

table

if the intestate —

1. dies leaving a husband or wife (whether or 
not other persons mentioned in item 2 or 3 
also survive)

the surviving husband or wife shall be entitled, 
absolutely, to all household chattels included in the 
intestate property;

2. dies leaving a husband or wife and issue

(note provisions of subsection (3))

a. where the net value of the intestate property (other 
than the household chattels) does not exceed the 
sum of $50,000 — the surviving husband or wife shall 
be entitled to the whole of the intestate property;

b. where the net value of the intestate property (other 
than the household chattels) exceeds the sum of 
$50,000 — the surviving husband or wife shall (in 
addition to the household chattels) be entitled to the 
sum of $50,000, absolutely, together with interest on 
that sum in accordance with subsection (4) and, of 
the residue, the surviving husband or wife shall be 
entitled to one third and the issue shall be entitled in 
accordance with subsection (2b) to the other two-
thirds;

aPPendix a
seCtion 14 and 15 oF the ADMINISTRATION ACT 1903
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3. dies leaving a husband or wife and one or 
more of the following, namely, a parent, 
a brother or sister, or child of a brother or 
sister, but leaving no issue

a. where the net value of the intestate property (other 
than the household chattels) does not exceed the 
sum of $75,000 — the surviving husband or wife shall 
be entitled to the whole of the intestate property;

b. where the net value of the intestate property (other 
than the household chattels) exceeds the sum of 
$75,000 — the surviving husband or wife shall (in 
addition to the household chattels) be entitled to the 
sum of $75,000, absolutely, together with interest on 
that sum in accordance with subsection (4), and, of 
the residue, the surviving husband or wife shall be 
entitled to one-half and, as to the other half —

i. where the intestate is survived by one parent or 
both parents —

a. if the value of that other half does not exceed 
the sum of $6,000 or if no brother, sister, 
or child of a brother or sister survives the 
intestate — the parent or parents shall be 
entitled (in equal shares where both survive 
the intestate) to that other half;

B. in any other case — the parent or parents shall 
be entitled (in equal shares where both survive 
the intestate) to the sum of $6,000, absolutely, 
and of the remainder, the parent or parents 
shall be entitled (in equal shares where both 
survive the intestate) to one-half and the 
brothers and sisters of the intestate and the 
children of deceased brothers and sisters of 
the intestate shall be entitled in accordance 
with subsection (3a) to the other half;

ii. where neither parent survives the intestate — 
the brothers and sisters of the intestate and the 
children of deceased brothers and sisters of the 
intestate shall be entitled in accordance with 
subsection (3a) to the other half;

4. dies leaving a husband or wife but no issue, 
parent, brother, sister or child of a brother or 
sister

the surviving husband or wife shall be entitled to the 
whole of the intestate property;

5. dies leaving issue but no husband or wife the issue shall be entitled in accordance with subsection 
(2b) to the whole of the intestate property;
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6. dies leaving a parent or parents and one or 
more of the following, namely, a brother or 
sister, or a child of a brother or sister, but 
leaving no husband or wife and no issue

a. where the net value of the intestate property does not 
exceed the sum of $6,000 — the parent or parents 
shall be entitled (in equal shares where both survive 
the intestate) to the whole of the intestate property;

b. where the net value of the intestate property exceeds 
the sum of $6,000 — the parent or parents shall 
be entitled (in equal shares where both survive the 
intestate) to the sum of $6,000, absolutely, and of 
the residue, the parent or parents shall be entitled 
(in equal shares where both survive the intestate) to 
one half and the brothers and sisters of the intestate 
and the children of deceased brothers and sisters 
of the intestate shall be entitled in accordance with 
subsection (3a) to the other half;

7. dies leaving a parent or parents but leaving 
no husband or wife and no issue, brother, 
sister or child of a brother or sister

the parent or parents shall be entitled (in equal shares 
where both survive the intestate) to the whole of the 
intestate property;

8. dies leaving one or more of the following, 
namely a brother or sister, or a child of a 
brother or sister, but leaving no husband or 
wife and no issue or parent

the brothers and sisters of the intestate and the children 
of deceased brothers and sisters of the intestate shall be 
entitled in accordance with subsection (3a) to the whole 
of the intestate property;

9. dies leaving no husband or wife and no 
issue, parent, brother, sister or child of a 
brother or sister but leaving a grandparent 
or grandparents

the grandparent or grandparents shall be entitled (in 
equal shares where more than one survive the intestate) 
to the whole of the intestate property;

10. dies leaving no husband or wife and no 
issue, parent, brother, sister, child of a 
brother or sister, or grandparent but leaving 
an uncle or aunt or a child of an uncle or 
aunt

the uncles and aunts of the intestate and the children 
of deceased uncles and aunts of the intestate shall be 
entitled in accordance with subsection (3a) to the whole 
of the intestate property but in applying that subsection 
for the purposes of this item a reference in that 
subsection to a brother or sister, or a child of a brother or 
sister, of the intestate shall be construed as a reference 
to an uncle or aunt, or a child of an uncle or aunt, of the 
intestate, as the case may be;

11. dies leaving no husband or wife and no 
issue, parent, brother, sister, child of a 
brother or sister, grandparent, uncle, aunt or 
child of an uncle or aunt

the whole of the intestate property passes to the Crown 
by way of escheat.
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2. For the purposes of the table —

a. household chattels means articles of personal 
or household use or adornment;

b. the net value of the intestate property is the net 
value of that property at the date of the death 
of the intestate.

2a. in subsection (2b), a reference to the entitled 
issue of an intestate means issue of the intestate 
surviving the intestate and not also being issue of 
another person who survived, and was issue of, 
the intestate.

2b. Where, under the table, the issue of an intestate 
is or are entitled to a portion or the whole of the 
intestate property (which portion or whole, as the 
case may be, is referred to in this subsection as 
the relevant property) —

a. where a person is the only entitled issue of the 
intestate, then that person is entitled to all of 
the relevant property;

b. where there are 2 or more entitled issue of 
the intestate and any of them is a child of the 
intestate, then the relevant property shall be 
divided into as many equal parts as there are 
children of the intestate who —

i. survived the intestate; or

ii. left issue who survived the intestate,

and a child of the intestate who so survived 
shall be entitled to one of those parts;

c. where a person did not survive the intestate 
but left issue who so survived and that person 
would, if he had survived the intestate, have 
been entitled —

i. under paragraph (a), to all of the relevant 
property, then the entitled issue of the 
intestate being also issue of that person 
shall be entitled to all of the relevant 
property;

ii. under paragraph (b), to a part of the 
relevant property, then the entitled issue 
of the intestate being also issue of that 
person shall be entitled to that part of the 
relevant property,

and where there are 2 or more entitled issue 
of the intestate being also issue of that person 
their entitlement under subparagraph (i) or 
(ii) shall be divided between them under the 
provisions of this act (including this paragraph) 
as if that person had died intestate at the time 
that the intestate in fact died, the entitlement to 
be divided were the intestate property of that 
person, and no person other than those issue 
were entitled to participate in the distribution 
thereof.

3. in applying the provisions of item 2 of the table to 
a case where the intestate dies leaving —

a. a husband or wife and one child; or

b. a husband or wife and the issue of one child, 
the words “one-third” and “two-thirds” in 
paragraph (b) of that item shall be read as 
if they were the words “one-half” and “half” 
respectively.

3a. Where, under the table, the brothers and sisters 
of the intestate and the children of deceased 
brothers and sisters of the intestate are entitled 
to a portion or the whole of the intestate property 
(which portion or whole, as the case may be, 
is referred to in this subsection as the relevant 
property) —

a. where only one such person survives the 
intestate, then that person is entitled to all of 
the relevant property;

b. where 2 or more such persons survive the 
intestate and any of them is a brother or sister 
of the intestate, then the relevant property shall 
be divided into as many equal parts as there 
are brothers and sisters of the intestate who —

i. survived the intestate; or

ii. left children who survived the intestate,

and a brother or sister of the intestate who so 
survived shall be entitled to one of those parts;

c. where any brother or sister did not survive the 
intestate but left a child or children who so 
survived, that child shall be entitled or, where 
there are children, those children, shall be 
entitled in equal shares —
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i. where that brother or sister would have 
been entitled under paragraph (a) to all 
of the relevant property had he or she 
survived the intestate, to all of the relevant 
property;

ii. where that brother or sister would have 
been entitled under paragraph (b) to a 
part of the relevant property had he or she 
survived the intestate, to that part of the 
relevant property.

4. Where the intestate dies leaving a husband or wife 
who is entitled to —

a. the sum of $50,000 mentioned in paragraph (b) 
of item 2 of the table; or

b. the sum of $75,000 mentioned in paragraph (b) 
of item 3 of the table,

the surviving husband or wife shall be entitled to 
an amount equal to 5% per annum on the sum 
to which he or she is so entitled, or on that part 
of such sum as remains unpaid or unsatisfied, 
calculated from the date of death of the intestate 
to the date of the payment of that sum, or the 
date of the effectual appropriation of that sum in 
accordance with the provisions of the Trustees Act 
1962, whichever is the earlier of those dates, and 
the amount to which he or she is entitled under 
this subsection —

c. shall be in addition to any other sum, property 
or share in property, to which he or she is 
entitled under the table; and

d. shall be payable out of the income of the 
estate of the intestate, or if there is no income 
or the income is insufficient for that purpose, 
out of the capital of the residue of the estate.

5. subject to subsection (4), the income derived from 
the intestate property shall be distributed among 
the persons who are, under the table, entitled in 
distribution to that property in the same respective 
proportions to which they are, under the table, 
entitled to share in the distribution of that property.

6. if —

a. a surviving husband or wife of the intestate 
is not entitled to the whole of the intestate 
property in accordance with this section and 
section 15; and

b. there is an interest within the meaning of 
clause 1(1)(b) of the Fourth schedule,

then that schedule applies with respect to that 
interest.

7. subject to subsection (6), where the surviving 
husband or wife of the intestate is entitled under 
the table to share in real property he or she shall 
accept the value of his or her share in lieu of 
partition, if so desired by all the persons entitled 
jointly with him or her.

8. subject to subsections (9) and (10), this section 
shall apply to the estates of all persons who die on 
or after 1 March 1977.

9. the amendments effected by section 3 of the 
Administration Amendment Act 1982 shall apply to 
the estates of all persons who die on or after the 
coming into operation of that section 1.

10. the estates of all persons who have died intestate 
as to the whole or any part thereof before the 
coming into operation of the administration 
Amendment Act 1984 1 shall be distributed in 
accordance with the enactments and rules of law 
which would have applied to them if that act had 
not been passed.
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15. De facto partners and distribution on intestacy

1. if the intestate dies leaving a de facto partner 
but no husband or wife, then where the de 
facto partner and the intestate lived as de 
facto partners for a period of at least 2 years 
immediately before the death of the intestate, 
the de facto partner shall be entitled, in 
accordance with section 14, to the intestate 
property to which a husband or wife of the 
intestate would have been entitled, had the 
intestate died leaving a husband or wife.

2. if the intestate dies leaving a husband or wife 
and a de facto partner, then where —

a. the de facto partner and the intestate lived 
as de facto partners for a period of at least 
2 years immediately before the death of the 
intestate; and

b. the intestate did not, during the whole or 
any part of that period, live as the husband 
or wife of the person to whom he or she 
was married,

the de facto partner shall be entitled, to one-
half of the intestate property to which the 
husband or wife would have been entitled 
in accordance with section 14 but for this 
subsection and the husband or wife shall be 
entitled to the other half of that property.

3. if the intestate dies leaving a husband or wife 
and a de facto partner, then where —

a. the de facto partner and the intestate lived 
as de facto partners for a period of at least 
5 years immediately before the death of the 
intestate; and

b. the intestate did not, during the whole or 
any part of that period, live as the husband 
or wife of the person to whom he or she 
was married,

the de facto partner shall be entitled, in 
accordance with section 14, to the intestate 
property to which the husband or wife would 
have been entitled but for this subsection.

4. Where under this section a de facto partner is 
entitled to intestate property and the intestate 
dies leaving more than one de facto partner so 
entitled, those de facto partners are entitled to 
that property in equal shares.

5. Where under this section a de facto partner 
is entitled to intestate property, then for 
the purposes of section 14 and the Fourth 
schedule, the de facto partner is to be taken 
to be a husband or wife, as is applicable, and 
all references to a husband or wife in those 
provisions are to be construed accordingly.

6. in this section —

intestate and intestate property have the 
same respective meanings as they have in 
section 14.

7. the amendments made to this act by the 
Family Court Amendment Act 2002 do not 
apply to or in respect of the estate of a person 
who died intestate as to all or any of the 
person’s property before the commencement 
of that act, and the estate of such a person is 
to be distributed as if that act had not been 
passed.
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Succession Act 1981 (Q), schedule 2, Part 1 intestate survived by spouse

Circumstance estate to be distributed in the following manner

1. if the intestate is not survived by 
issue

2. if the intestate is survived by issue

1. if there is only 1 surviving spouse, the spouse is entitled to the 
whole of the residuary estate.

2. if there is more than 1 surviving spouse, they are entitled to the 
whole of the residuary estate in accordance with section 36.

1. if there is only 1 surviving spouse, the spouse is entitled to—

a. $150,000 and the household chattels; and

b. the following part of the residuary estate then remaining—

i. if there is only 1 child of the intestate who survived, or 
who did not survive but left issue who survived, the 
intestate—1/2;

ii. otherwise—1/3.

2. if there is more than 1 surviving spouse, they are entitled, in 
accordance with section 36, to—

a. $150,000 and the household chattels; and

b. the following part of the residuary estate then remaining—

i. if there is only 1 child of the intestate who survived, or 
who did not survive but left issue who survived, the 
intestate—1/2;

ii. otherwise—1/3.

3. the issue of the intestate are entitled to the balance of the 
residuary estate in accordance with section 36a.

aPPendix B
inteR-JURisdiCtional taBle
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Administration and Probate Act 1958 (vic) section 51, distribution if intestate leaves a partner

estate to be distributed in the following manner

1. the partner of an intestate who does not leave any child (or other issue) is entitled to the intestate's 
residuary estate.

2. the partner of an intestate who leaves a child (or other issue) is entitled—

a. to the personal chattels of the intestate; and

b. if the intestate's residuary estate is worth not more than $100,000, to the whole of the estate; and

c. if the intestate's residuary estate is worth more than $100,000, to—

i. $100,000; and

ii. interest on that amount calculated at the rate set out in subsection (3) from the date of the death of 
the intestate to the date of payment of that amount; and

iii. one third of the balance of the estate.

3. the rate of interest is the rate fixed from time to time under section 2 of the Penalty Interest Rates Act 
1983 less 2½%.

Succession Act 2006 (NSW), spouse’s statutory legacy, section 106

estate to be distributed in the following manner

1. the statutory legacy for a spouse consists of:

a. the CPi adjusted legacy, and

b. if the statutory legacy is not paid, or not paid in full, within 1 year after the intestate’s death – interest 
at the relevant rate on the amount outstanding from time to time (excluding interest) from the first 
anniversary of the intestate’s death to the date of payment of the legacy in full.

2. the CPI adjusted legacy is to be determined in accordance with the following formula:

r = a x (c D)

where:

R represents the CPi adjusted legacy.

A is $350,000.

C represents the Consumer Price index number for the last quarter for which such a number was 
published before the date on which the intestate died.

D represents the Consumer Price index number for the december 2005 quarter.
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Administration and Probate Act 1919 (sa)

distribution on intestacy, section 72 g distribution of intestate estate

estate to be distributed in the following manner

1. subject to this Part, an intestate estate shall be distributed according to the following rules:

a. where the intestate is survived by a spouse or domestic partner and by no issue—the spouse or 
domestic partner is entitled to the whole of the intestate estate;

b. where the intestate is survived by a spouse or domestic partner and by issue—

i. the spouse or domestic partner is entitled—

a. f the value of the intestate estate does not exceed the prescribed amount, to the whole of the 
intestate estate; or

B. if the value of the intestate estate exceeds the prescribed amount, to the prescribed amount 
and to one-half of the balance of the intestate estate; and

ii. the issue of the intestate is entitled to the balance (if any) of the intestate estate;

c. if the intestate is not survived by a spouse or domestic partner, but is survived by issue – the issue is 
entitled to the whole of the intestate estate;

d. if the intestate is not survived by a spouse or domestic partner or by issue but is survived by a relative, 
relatives, or issue of a relative or relatives – the relative, relatives or issue of a relative or relatives are 
entitled to the whole of the intestate estate;

e. if the intestate is not survived by a person entitled to the intestate estate under the foregoing provisions 
of this section—the intestate estate shall vest in the Crown.

2. in this section—

prescribed amount means—

a. $100,000; or

b. if an amount greater than $100,000 is prescribed by regulation for the purposes of this section—that 
amount.
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Intestacy Act 2010 (tas), spouse’s statutory legacy, section 7

estate to be distributed in the following manner

1. the statutory legacy for a spouse consists of –

a. the CPi adjusted legacy; and

b. if the statutory legacy is not paid, or not paid in full, within one year after the intestate's death, interest 
at the relevant rate on the amount outstanding from time to time (excluding interest) from the first 
anniversary of the intestate's death to the date of payment of the legacy in full.

2. the "cPi adjusted legacy" is to be determined in accordance with the following formula:

r = a x (c  D)

where –

R represents the CPi adjusted legacy;

A is to equal $350,000;

C represents the Consumer Price index number for the last quarter for which such a number was published 
before the date on which the intestate died;

D represents the Consumer Price index number for the december 2009 quarter.

3. if, however, a spouse is entitled to a statutory legacy under this act and under the law of another australian 
jurisdiction or jurisdictions –

a. the spouse's statutory legacy is an amount equivalent to the highest amount fixed by way of statutory 
legacy under any of the relevant laws (including this act); but

b. the following qualifications apply:

i. amounts received by the spouse, by way of statutory legacy, under any of the other relevant laws 
are taken to have been paid towards satisfaction of the spouse's statutory legacy under this act;

ii. if any of the relevant laws contain no provision corresponding to subparagraph (i), no amount is 
payable by way of statutory legacy under this act until the spouse's entitlement under that law is 
satisfied, or the spouse renounces the spouse's entitlement to payment, or further payment, by way 
of statutory legacy, under that law.

4. if the value of an intestate estate is insufficient to allow for the payment of a statutory legacy (or statutory 
legacies) in full, the statutory legacy abates to the necessary extent and, if 2 or more statutory legacies are 
payable, they abate rateably.

5. the "relevant rate" of interest is the rate that lies 2% above the cash rate last published by the Reserve 
Bank of australia before 1 January in the calendar year in which interest begins to accrue.

6. if the australian statistician publishes a Consumer Price index number in respect of a particular quarter in 
substitution for a Consumer Price index number previously published in respect of that quarter –

a. except as provided by paragraph (b), the publication of the later index number is to be disregarded; or

b. if the Minister so directs, regard is to be had to the later and not to the earlier index number.

7. if the reference base for the Consumer Price index is changed, regard is to be had only to index numbers 
published in terms of the new reference base or to index numbers converted to the new reference base in 
accordance with an arithmetical conversion factor specified by the australian statistician.

8. an adjustment under subsection (3) is to be made to the nearest whole dollar.

9. in this section –

Consumer Price Index number, for a quarter, means the all groups Consumer Price index number, 
being the weighted average of the 8 capital cities, published by the australian statistician in respect of that 
quarter.

http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=19%2B%2B2010%2BGS7%40Gs3%40Hpb%40Hqi%40EN%2B20160923130000;histon=;inforequest=;pdfauthverid=;prompt=;rec=8;rtfauthverid=;term=;webauthverid=#GS7@Gs3@Hpb@Hqi@EN
http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=19%2B%2B2010%2BGS7%40Gs6%40Hpb%40EN%2B20160923130000;histon=;inforequest=;pdfauthverid=;prompt=;rec=8;rtfauthverid=;term=;webauthverid=#GS7@Gs6@Hpb@EN
http://www.thelaw.tas.gov.au/tocview/content.w3p;cond=;doc_id=19%2B%2B2010%2BGS7%40Gs3%40EN%2B20160923130000;histon=;inforequest=;pdfauthverid=;prompt=;rec=8;rtfauthverid=;term=;webauthverid=#GS7@Gs3@EN
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Administration and Probate Act (nt)

schedule 6 distribution of intestate estate upon intestacy

Circumstance estate to be distributed in the following manner

1. Where the intestate is not survived 
by: 

a. issue; or 

b. a parent, a brother or sister or 
the issue of a brother or sister.

2. Where the intestate is survived by 
issue.

3. Where the intestate is not survived 
by issue but is survived by a 
parent, brother or sister or the 
issue of a brother or sister. 

the spouse is entitled to the whole of the intestate estate. 

1. the spouse is entitled: 

a. if the value of the intestate estate does not exceed the 
prescribed amount – to the whole of the intestate estate; or 

b. if the value of the intestate estate exceeds the prescribed 
amount – to be paid out of the intestate estate the prescribed 
sum and an additional sum equal to: 

i. if one child or the issue of one child of the intestate but no 
other issue of the intestate survives the intestate – one-
half of the value of the balance of the intestate estate; or 

ii. if any other case – one-third of

Administration and Probate Regulations 2016 (nt), Reg 3 
Prescribed amounts and sums for distribution on intestacy

1. For schedule 6, Part i, item 2 to the act: 

a. the prescribed amount under paragraph 1(a) and (b) is 
$350,000; and 

b. the prescribed sum under paragraph 1(b) is $350,000.

2. For schedule 6, Part i, item 3 to the act: 

a. the prescribed amount under paragraph 1(a) and (b) is 
$500,000; and 

b. the prescribed sum under paragraph 1(b) is $500,000.

1. the spouse is entitled: 

a. if the value of the intestate estate does not exceed the 
prescribed amount – to the whole of the intestate estate; or 

b. if the value of the intestate estate exceeds the prescribed 
amount – to be paid out of the intestate estate the prescribed 
sum and an additional sum equal to one-half of the value of 
the balance of the intestate estate. 

2. if the intestate is survived by one or both of his or her parents 
(whether or not the intestate is also survived by a brother or 
sister or the issue of a brother or sister), the surviving parent 
is entitled, or the parents are entitled in equal shares, as the 
case may be, to the balance (if any) of the intestate estate after 
payment to the spouse of the sum or sums to which the spouse 
is entitled under paragraph 1. 
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Administration and Probate Act 1929 (aCt), schedule 6, distribution of intestate estate on intestacy

Circumstance estate to be distributed in the following manner

1. if the intestate is not survived by 
issue

2. if the intestate is survived by issue

the partner is entitled to the whole of the intestate estate.

1. if the value of the intestate estate does not exceed $200,000, 
the partner is entitled to the whole of the intestate estate.

2. if the value of the intestate estate exceeds $200,000, the 
partner is entitled to be paid out of the intestate estate—

a. $200,000; and

b. interest on that sum, calculated at the rate of 8% per annum 
from the date of the death of the intestate to the date that 
sum is paid or appropriated to the partner (inclusive); and

c. an additional sum equal to—

i. if 1 child or the issue of 1 child of the intestate survives 
the intestate but no other issue of the intestate survives 
the intestate—1/2 of the value of the balance of the 
intestate estate; or

ii. in any other case—1/3 of the value of the balance of the 
intestate estate.

3. the issue of the intestate are entitled to the balance (if any) of 
the intestate estate after payment to the partner of the sum or 
sums to which the partner is entitled under this item.
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Bail1

Background
a large remand prisoner population is a problem. 
Firstly, a remand prisoner by definition is yet to 
have their guilt adjudicated by the Court. the taking 
of a person’s liberty, especially in circumstances 
where they are presumed innocent, should not be 
done lightly and only in appropriate circumstances. 
secondly, and perhaps more important politically, 
detaining people unnecessarily in custody during the 
criminal process is expensive. 

Number and percentage of remand prisoners
Western australia keeps statistics on the number of 
remand prisoners detained. 

in the last 12 months the rate of sentenced vs 
unsentenced juvenile detainees is as follows (figures 
taken from department of Corrective services, young 
People in detention Quarterly statistics, september 
Quarter 2016):

Quarter end Sentenced Unsentenced total
30/9/15 72 (60%) 48 (40%) 120

31/12/15 86 (71.6%) 34 (28.3%) 120

21/03/16 64 (43.24%) 84 (56.76%) 148

30/06/16 82 (56.55%) 63 (43.15%) 145

30/09/16 60 (52.18%) 55 (47.82%) 115

in the last 12 months the rate of sentenced vs 
unsentenced adult detainees is as follows (figures 
taken from department of Corrective services, adult 
Prisoners Quarterly statistics, september Quarter 
2016):

Quarter end Sentenced Unsentenced total
30/9/15 4244 (74.31%) 1467 (25.69%) 5711

31/12/15 4248 (73.97%) 1495 (26.03%) 5743

21/03/16 4303 (71.04%) 1754 (28.96%) 6057

30/06/16 4465 (70.56%) 1863 (29.44%) 6328

30/09/16 4453 (70.87%) 1830 (29.13%) 6283

When assessing these figures two questions arise:

1. are too many people refused bail? 

2. of those granted bail, are too many unable to 
meet the conditions of bail set and remain in 
custody? 

National Comparison of percentage of remand 
prisoners
the australian Bureau of statistics reports (see 
4517.0 – Prisoners in australia, 2015) that at 30 June 
2015 the percentage of remand versus sentenced 
adult prisoners nationally was:

wa 24%
nsW 31%

victoria 23%

Queensland 25%

south australia 36%

tasmania 28%

nt 30%

aCt 27%

notwithstanding concern regarding an overall 
national trend of an increase in the remand prisoner 
population (see aBs media release of 11 december 
2015, ‘Unsentenced prisoners at the highest level in 
a decade’ – reporting a 21% increase in the australia 
wide remand population for the period of 30 June 
2014 – 30 June 2015) it would appear that Western 
australia’s percentage of remand prisoners is in 
keeping with levels in other states. 

Costs of prisoners
the total net cost of keeping a prisoner in Western 
australia per day is $359.35 (this figure was current 
for 2014 – 2015 and is taken from the australian 
government, Productivity Commission, Report on 
government services 2016).
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estimates however are that keeping people in 
custody for short periods of time (for example whilst 
the person secures release on bail) has a higher daily 
cost due to the assessment process and additional 
support needed when a prisoner is first received in 
prison. Corrective services estimates that a person 
kept in custody for less than a week can cost up to 
$770.00 per day (approximately double the cost than 
for longer term prisoners) (taken from Wa auditor 
general’s Report, Management of adults on Bail, 
June 2015, page 14). 

in June 2015 the auditor general reported on the 
Management of adults on Bail. this report looked 
at the figures for the year 2014. Key findings in that 
report included:

1. the Police and Courts made a total 80,815 bail 
decisions in 2014, granting bail to 43,248 of those 
people, more specifically: 

a. Police granted bail to 55% of those they 
considered

b. the Court granted bail to 53% of those they 
considered (total number considered for bail = 
52,475 people). 

c. accordingly, 47% of people considered by the 
Court in 2014 were refused bail.

2. of the 27,619 people granted bail by the Court, 
7% (1,663 people) were unable to meet the bail 
conditions immediately. 

3. of those 1,663 people who could not meet their 
bail immediately, 81.5% (1,356 people) were 
eventually able to meet their bail conditions. 

4. approximately just under half met the bail 
conditions within a week (the actual figure is not 
reported but presented graphically below – page 
14 of the auditor general’s Report).
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Helping get people out of custody that have bail 
granted
the department employs bail co-ordinators to try 
and reduce the population of prisoners that have bail 
granted, but have not taken up bail. Bail co-ordinators 
assist in contacting family and friends to obtain 
sureties and addresses etc. 

the auditor general in 2015 reported that there were 
4 bail co-ordinators employed servicing approximately 
2,000 people per month. the auditor general 
reported that the department of Corrective services 
acknowledged the high volume and were taking steps 
to increase service levels. Further the department 
was ‘considering’ other options to improve support 
available for accused trying to satisfy their bail 
conditions. 

in light of the cost (both financially and the cost to the 
accused personally) of holding those granted bail in 
custody it is critical that these initiatives are followed 
up by the department. 

Being held on remand when bail has been granted 
has a potentially devastating effect on an accused 
including, in particular regarding:

1. loss of income or loss of employment;

2. loss of education or training course opportunities;

3. loss of housing;

4. inability to prepare an adequate defence 
(particularly if self-represented);

5. dislocation from family and children;

6. dislocation from country for aboriginal accused.

Proposed Bail Act amendments
the new Bail Legislation Amendment Bill 2016 has 
been proposed as an effort to try and “provide 
flexibility in regard to bail for less serious offences 
[and] seeks to reduce the number of warrants of arrest 
issued for non-appearance for simple offences…” (see 
explanatory Memorandum)

Key amendments proposed are:

1. Mandatory reviews (by a magistrate or Judge) 
of police and justice refusals of bail to a child 
accused in a regional area. the review must occur 
before the child is transported to Perth.

2. Clarifying the circumstances upon which 
the discretion to dispense with bail may be 
exercised. the proposed new section widens the 
consideration to “circumstances [where] the grant 
or continuation of bail would be an unnecessary 
imposition”. the section previously restricted 
the consideration to “circumstances [where] the 
completion of bail papers is an unnecessary 
imposition” (s13a(2)(b) Bail Act).

3. a new section making provision for an application 
to be made to vary or revoke a surety condition 
imposed on a grant of bail, where the surety 
condition prevents the accused from being 
released on bail. the judicial officer may reduce 
or revoke the surety condition if they consider it 
appropriate in the circumstances. 

4. the ability to amend bail conditions without the 
surety having to resign.

5. a significant change to the considerations for bail 
pending a single judge appeal in the supreme 
Court. in effect the change will make bail more 
difficult to obtain in these circumstances. 

6. a significant change to the considerations of bail 
when a person has been convicted of an offence 
but is yet to be sentenced. in effect the change 
may make more difficult to remain on bail during 
this period of time. these provisions of the Bail 
Act were previously (several years ago) amended 
to remove any requirement for exceptional 
circumstances. the new provision requires the 
judicial officer to also have regard to “the fact of 
the conviction and any sentence that is likely to be 
imposed”.  

7. a significant change in the matters relevant in the 
consideration of bail. these proposals include 
that the judicial officer shall, in respect of serious 
offences, have regard to the views of the victim, 
or any family member of the victim (if available) to 
the extent relevant to a concern that the accused 
could, if released from custody, endanger the 
safety of victims, individuals or the community. it 
is difficult to assess what practical effect this will 
have on the making of bail applications, but it has 
the potential to significantly delay the application 
process if the views of the victim are sought before 
a determination of bail is made.
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noteS

1. this summary paper is specifically written for the purposes of the law society preparing for the 2017 state election – 
importantly for the purposes of identifying key talking topics for the law society during that election period.

Recommendation

in light of the above the following matters are proposed as considerations in the election process:

1. Resources should be allocated to ensuring that those accused that have bail granted are able to 
take up bail. 

2. adequate funding of bail co-ordinator positions, particularly aboriginal and torres strait islander 
positions are essential.

3. adequate funding of prison visiting services (such as legal aid and alsWa) to ensure that those 
who are unable to meet the conditions of bail are quickly identified, and if appropriate, applications 
to vary bail conditions are made. 

4. any changes to the Bail Act that either dispense with bail, or make it easier to seek the removal of 
prohibitive conditions (such as surety conditions) should be encouraged. 

5. Clarity should be sought in terms of the proposed amendments regarding the requirement to take 
into account victim (and family) views regarding bail. at present it is not clear whether “if available” 
imports a requirement that those views must be sought before bail is considered. the practical 
effect could be that bail applications are delayed for a significant number of matters (given the 
breadth of the term “serious”).

6. Concern regarding the effect that post conviction-pre-sentence bail changes might have on 
whether an accused enters a plea of guilty and (more likely) the timing of when that plea might be 
entered. there is a real risk that accused people may delay the entering of a plea of guilty for fear 
that their bail will be revoked until such time as they are sentenced. the explanatory memorandum 
(or accompanying speech) does not set out a detailed analysis (by case study or statistical analysis) 
or basis for a genuine concern that accused’s on bail pending sentencing (but after conviction) 
have failed to attend upon sentencing date. 
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