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Non-party cost orders continue to 
take on increased importance and 
prevalence in litigation. It hardly 
needs to be said how common the 
impecunious or ‘man of straw’ plaintiff 
is, particularly given the pervasiveness 
of complex corporate and trust 
structures. Security for costs is not 
always a panacea. 

Non-party cost orders most frequently 
arise where a successful defendant 
seeks costs from a non-party who 
funds a plaintiff’s case. But they are 
not limited to cases of funding, nor are 
they solely available to defendants. 
The cases dealing with commercial 
litigation funders have been the subject 
of considerable literature, and it is not 
the intention of this article to revisit that 
particular category. This article is an 
attempt to draw some of the threads 
of case law together in relation to other 
more ad-hoc relationships between the 
unsuccessful party and the non-party. 

The court’s power to make non-
party cost orders

The Supreme Court’s discretionary 
power to order a non-party to pay costs 
is found in s37 of the Supreme Court 
Act 1935 (WA) and O 66 r 1 of the Rules 
of the Supreme Court.1 Those interested 
in the historical evolution of the power 
are referred to Knight v FP Special 
Assets Ltd (1992) 174 CLR 178. 

A more recent addition to the legislative 
framework is O 9A r 1 of the Rules, 
which requires a party to notify the 
Principal Registrar and each other 

party of the presence of an “interested 
non-party” in the case. The mere 
presence of an “interested non-party” 
will not of itself render that person liable 
for costs. Rather, if an O 9A notice is 
served, it gives the opposing party the 
opportunity to put that non-party on 
notice as to costs. The court is unlikely 
to grant a non-party cost order unless 
the applicant has notified the non-party 
of its intention at a sufficiently early 
stage in the proceedings. Conversely, if 
there is a failure to comply with O 9A, so 
that the presence of the interested non-
party is concealed, the court is likely to 
be more sympathetic to the successful 
party later seeking a non-party cost 
order without prior notice. 

It is important to note that non-party 
cost orders can be applied for, and 
made, subsequent to the making 
of initial inter partes costs orders. 
This enables the successful party to 
come back before the court if the 
unsuccessful party’s impecuniosity 
only emerges post-judgment. This is 
because non-party cost orders are 
normally made in addition to, and 
without derogating from, the original 
inter partes cost orders.2 The court 
has the power to make supplementary 
orders after judgment if it is appropriate 
in the circumstances and where the 
initial orders are not altered or varied.

Interestingly, there has also been 
an attempt to seek a pre-emptive 
declaratory order that a non-party 
be liable for any future costs which 
may be payable by the plaintiff. In 
Juniper Property Holdings No 15 Pty 
Ltd v Caltabiano,3 it was held that the 

application was premature and the 
orders could not be made until the 
court was called upon to exercise its 
discretion in relation to costs. 

Factors in favour of award of 
costs against non-party

Although non-party cost orders 
should only be made in “exceptional” 
circumstances,4 there are certain 
categories of cases where it may be 
appropriate to make such orders. The 
category most commonly relied on is 
described by Mason CJ and Deane J in 
Knight (Gaudron J agreeing):

For our part, we consider it 
appropriate to recognise a general 
category of case in which an order 
for costs should be made against 
a non-party and which would 
encompass the case of a receiver 
of a company who is not a party to 
the litigation. That category of case 
consists of circumstances where 
the party to the litigation is an 
insolvent person or man of straw, 
where the non-party has played an 
active part in the conduct of the 
litigation and where the non-party, 
or some person on whose behalf 
he or she is acting or by whom he 
or she has been appointed, has 
an interest in the subject of the 
litigation. Where the circumstances 
of a case fall within that category, 
an order for costs should be made 
against the non-party if the interests 
of justice require that it be made.5

Knight was of course a case where 
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a cost order was made against the 
receiver of the litigant company. 
Insolvent practitioners, funders and 
insurers are classes of persons with a 
particular susceptibility to non-party 
cost orders given their high degree of 
interest and control in the litigation.6 The 
successful party must usually show, as 
a minimum, that the non-party funded, 
controlled or stood to benefit from 
the proceedings. In such cases, the 
non-party is not deemed to be merely 
facilitating access to justice for the 
named party, but rather gaining access 
to justice for its own purposes. The non-
party is then seen as the “real party” to 
the litigation and is no longer insulated 
from adverse cost orders.7

The factors referred to in Knight are 
not rigid, nor are they closed. In FPM 
Constructions v Council of the City of 
Blue Mountains, Basten JA said that the 
cases in which non-party cost orders 
have been made “tend to satisfy at least 
some, if not a majority, of the following 
criteria:

a. the unsuccessful party to the 
proceedings was the moving 
party and not the defendant;

b. the source of funds for the 
litigation was the non-party or 
its principal;

c. the conduct of the litigation 
was unreasonable or improper;

d. the non-party, or its principal, 
had an interest (not necessarily 
financial) which was equal to 
or greater than that of the party 
or, if financial, was a substantial 
interest, and

e. the unsuccessful party was 
insolvent or could otherwise 
be described as a person of 
straw.”8

Since that decision, some further 
common factors have been identified9 
including:

• the level of control the non-party 
exercised over the litigation;

• whether the non-party attended the 
mediation;

• whether security for costs was 
sought;

• whether a timely warning was given 
by the ultimately successful party 
to the non-party that costs would 

be sought from them; and

• whether the non-party agreed 
to provide an indemnity for any 
adverse costs order.

Dealing with the first of Basten JA’s 
criteria that the unsuccessful party 
should usually be the “moving party”, I 
have only come across one instance of 
a non-party cost order being obtained 
by a successful plaintiff, at least in 
the absence of a cross-claim by the 
defendant.10 The decision to which I 
refer is that of Master Sanderson in 
JLLJ Nominees Pty Ltd v Conspect 
Construction Pty Ltd (No 2).11 In fact, 
in that case two of the key indicia 
were missing – the non-party had not 
funded the defence either. The facts did 
however satisfy at least (c), (d) and (e) of 
Basten JA’s criteria:

• it was an oppression claim 
by a shareholder in Conspect 
Construction, and the non-party 
had been personally involved in the 
oppressive acts as the directing 
mind and will of one of the other 
shareholders of Conspect;

• although the non-party was not 
personally a shareholder or director 
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of Conspect, he controlled shares 
through a trust structure of which 
he was a potential discretionary 
beneficiary;12

• he had personally guaranteed 
Conspect’s bank debts and stood 
to lose if the court ordered that the 
plaintiff’s shares be compulsorily 
purchased;

• the non-party had sworn affidavits 
in the oppression proceedings 
despite not being a director of 
Conspect;

• the Master found that the non-party 
had, in several material respects, 
not acted bona fide in the defence 
of the application.

It was also relevant that Conspect had 
been put into administration during the 
course of the proceedings. A cynical 
act of tipping a prospective judgment 
debtor into administration or liquidation 
has been held to be a factor relevant to 
the making of a non-party cost order13, 
although the doctrinal basis of this is 
not entirely clear. 

The case of Emapta Group v Woodville 
Diagnostics and Imaging (No 2)14 is 
another instance of a non-party cost 
order being sought by a successful 
plaintiff. On this occasion the 
application against the sole director and 
shareholder of an insolvent defendant 
was not granted, although it would 
appear the director Ms Kew only 
narrowly avoided liability. 

Ms Kew had not personally funded 
the defence, but had caused a related 
entity to provide funding. She had 
assumed personal conduct of the 
defence, despite the fact that a de-
facto director Mr Davies was the only 
person who could have given relevant 
evidence for the defence. The judge 
was critical of the fact that Mr Davies 
was not called. 

Ultimately, the application was refused 
for three main reasons:

a. the plaintiff would have been 
required to go into evidence to 
prove its loss and damage even 
if the defendant consented to 
judgment, and this occupied the 
majority of the time at trial;

b. Ms Kew did not stand to benefit 
from the defence, as the defendant 
was destined to go into liquidation 
irrespective of the outcome; and

c. the plaintiff had the knowledge 
and opportunity to put Ms Kew on 
notice as to costs but failed to do 
so until the first day of trial.

Factors militating against non-
party cost order

Courts have been mindful not to poke 
too many holes in the corporate veil 
given the multitude of claims which are 
quite properly brought by a corporate 
plaintiff at the instruction of a director/
shareholder with a pecuniary interest 
in the company. That same director/
shareholder will often need to give 
evidence and instruct the company’s 
solicitors. Accordingly, in these cases a 
non-party cost order will not ordinarily 
be imposed without something more, 
such as the presence of an interest that 
goes beyond their interest as a mere 
shareholder15 or some impropriety in the 
way the non-party conducts itself in the 
litigation.

Non-party cost orders are unlikely to 
be made if the successful party ought 
to have joined the non-party to the 
litigation. It is usually not necessary or 
appropriate to join the person merely 
in order to seek costs but the position 
is different if the non-party was an 
actual wrongdoer. For example, in Yu 
v Cao16, a wife was sued for publishing 
a defamatory email which was in fact 
written by her husband. The NSW Court 
of Appeal overturned the cost orders 
made against the husband on the 
basis that there was sufficient evidence 
available before trial of the husband’s 
wrongdoing and therefore the husband 
should have been joined (and in fact the 
plaintiff had been urging his solicitor to 
do so). 

Similarly, a non-party cost order is 
unlikely to be made if the successful 
party had the opportunity and grounds 
to seek security for costs and failed to 
do so.17 

Courts are reluctant to make cost 
orders against pure funders such as 
relatives or friends of the plaintiff who, 
without more, provide funding but 
have no interest or involvement in the 
claim.18 In relation to actions funded by 
immediate family members, the general 
principle is that family ties will ordinarily 
justify the provision of financial 
support for the purpose of litigation.19 
Interesting questions may arise if the 
family member takes security over the 
plaintiff’s assets with the result that they 
obtain priority in bankruptcy over the 
defendant.

Conclusions

If dealing with a matter where a 
non-party cost order is a possibility, 
it is important to tackle the issue 
early rather than as a post-judgment 

afterthought. This is for several reasons. 
Firstly, as mentioned, a major factor 
in the courts’ discretion is whether the 
non-party was given a “timely warning” 
as to the prospect of being liable for 
costs. It may also be necessary to 
write to the opposing solicitors if there 
is a suspicion that O 9A has not been 
complied with. Secondly, solicitors 
may in some instances have an implied 
retainer with, and owe duties to, a 
friendly non-party, who may have 
a reasonable expectation that the 
solicitor will advise them if they face any 
potential personal cost exposure.
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