Client Engagement Agreements Planning for Success

Presenters:

Deborah Templeman, Principal, Gilchrist Connell
Vicki Coles, Manager Risk Law Mutual (WA)

Format of the Seminar
• Introduction
• Presentations
– Cautionary Tales (what can go wrong)
– Critical Elements of an Engagement
Agreement

• Questions
• Feedback
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Why are we here?
• To understand the risks arising from
an inadequate or incomplete scope of
work
• To consider what practical steps we
can take to reduce these risks
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Why are we here?
Risks:
− Inadequate or incomplete scope of work creates a wider
than intended obligation to the client;
− Acceptance of “high risk” terms of the client
Causes:
Lack of shared understanding and agreement of:
– the client’s requirements and objectives
– scope of work and exclusions
– basis of charging and likely costs and time to complete
– other service terms including the practice’s requirements
of the client
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Why are we here?
Consequences:
− Financial loss – repayment of fees; loss of
billable hours; payment of insurance excess;
possible claims loading; payment of claims over
$2m (if no top-up insurance)
− Reputational damage
Likelihood:
High without adequate controls
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Why this topic?
• Priority topic based on claims analysis and
risk polling
• Part of Law Mutual’s 3 year risk
management training plan

2/04/2020
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3 year training program
• Based on risk management priorities
• Structured towards tangible improvement in
claims prevention among firms
• Linked to practical guidance and support
• Where possible tailored to firm size and
practice area
Law Mutual (WA)
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3 year training program
Training Area

2018

2019

2020

Risk management

Introduction to risk
management

Practice

Supervision and delegation

Managing firm growth

Strategy and risk
appetite

Screening matters and
clients

Client management
during delivery

Deadlines + limitation
periods

Scoping work

Closing out matters

Screening – conflicts +
client identify

Litigation risks

Non-litigation risks

3rd party expert risks

Managing claims
resolution

management
Matter management

Legal services

Client engagement
agreements

Terminating a retainer
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Deborah Templeman
• 25 year career focused on insurance, with a strong
emphasis on professional indemnity matters.
• Appears in Federal, Supreme, District and
Magistrates Courts and the State Administrative
Tribunal.
• Founded Gilchrist Connell’s Perth office in 2011 after
nearly 20 years at Minter Ellison.
• Grown from 8 to 23 people, with a client list including
many leading insurers.
• Law Mutual panel solicitor for four years.
• Lawyers Weekly Insurance Partner of the Year.
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Cautionary Tales
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How could you end up needing a

Law Mutual panel solicitor?
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Can you prepare me an agreement?
Security for funds
What is your scope?

What should you do?
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Can you take this deal over and get it
settled?
Funding agreement – take over of retainer

What have you taken on?
What should you do?
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Getting some litigation funding
Retained to litigate but also involved in
funding agreement
What was the extent of your role?

What should you do?
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Can I get some quick advice on this

clause?
Urgent advice on property deal
Should you have done more?
What should you do?
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Scenario 1
• Informal conversation leads to instructions on
retail franchise purchase.
• Given a file of documents for review at first
meeting.
• Documents discussed at a second meeting.
• The solicitor then signed a certificate of
independent legal advice and conducted
settlement of the transaction.
• Clients later claim they were not told the
lease had only 18 months to run and that
they should have advised not to proceed to
pay for the franchise.
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Question
Do you think the lawyer
was held liable?

A. Yes
B. No
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Answer
The lawyer was not held liable, because:
• The clients’ credibility was poor
• The clients were sophisticated (if they had not
been, there could have been a duty to warn them
re improvidence)
There was no written retainer or written advice other
than the certificate of independent advice.
The lawyer underwent a 3 day trial with multiple facts
in dispute, before being found not negligent.
JJES Pty Ltd v Sayan [2014] NSWSC 541
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Scenario 2
•
•
•
•

•
•

•
•
•

Firm was engaged to conduct due diligence on a proposed investment in a
building product.
The parties had agreed, without legal advice, a heads of agreement for a joint
venture including requiring the client to pay for the rights to the product.
The client asked for a ‘bargain basement’ due diligence, for a capped fee.
Document headed ‘legal due diligence issues’ sent to the client, indicating this
was a starting point to paring back to a more limited scope of work. No such
paring back occurred.
Subsequent meeting and telephone conversation in which the client said it
would handle the licence issue.
On the settlement date, it was discovered that no licence had been obtained.
Client advised not to proceed until the licence was obtained. The client
instructed firm to proceed anyway.
Business subsequently failed.
Vendor’s building licence had been suspended and current licence was limited.
The other party was a fraud.
Client claimed the firm should have enquired into the status and conditions of the
existing licence held by the other party.
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Question

Do you think the lawyer
was held liable?

A. Yes
B. No
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Answer
• The law firm was held not liable because from a certain date, its
instructions expressly excluded investigation of the status of the
licence. It was accepted that the client said he would handle
that aspect, and it was reasonable for the law firm to proceed on
that basis.
• This finding was made using the law firm’s notes of certain
conversations, and was contested. In particular, the client did
not agree that he was told not to proceed (and that advice was
not given in writing).
• The law firm was fortunate to obtain this finding without an initial
written retainer and without the change to the scope of the
retainer being documented in writing apart from the lawyer’s file
notes.
• The law firm went through a 2 day trial.
• AS Bannister v Sirrom Enterprises Pty Ltd [2016] SASCFC 153
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Scenario 3

• The client were ‘mum and dad’ investors in what turned out to
be a fraudulent scheme
• The scheme was wound up and the proponent of the scheme
was convicted of criminal offences
• The investors turned to the solicitors and others to try to make
a recovery
• The investors said that they retained the solicitors to advise
and act for them in the proposed investments
• It was contended that the solicitors actually advised that the
investment was secure profitable and prudent and the
business legitimate
• On the solicitors’ version, the solicitors were only retained to
act and advise on the refinancing which gave the clients the
funds to invest
• The law firm went through a 9 day trial, and then an appeal
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Question
Do you think the lawyer was
held liable?
A. Yes
B. No
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Answer
•
•
•

•
•

•
•
•

•

The law firm was held not liable because the employed lawyer’s evidence
was accepted
She had comprehensive file notes to show what advice was given
She explicitly covered with the clients that she was not giving advice on the
financial aspects of the loan such as affordability and she strongly
recommended that they go and see an accountant or financial adviser for
that
The court accepted from that evidence that the retainer as performed was
only to effect the refinancing, and explain the new loan documentation
At the point where the funds direction was needed, the lawyer became
aware of the purpose of the loan. The lawyer was aware that there were
some problems with the structure of the relevant businesses, and stated on
the telephone that the firm could not advise on them.
The clients said they had access to financial advice from a cousin and the
lawyers should just finalise the mortgage documents.
The judge found that there was no retainer to advise.
This was fortunate, as the firm would have had a conflict in providing any
such advice since the recipient of the funds was an important client of the
firm.
David v David [2009] NSWCA 8
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Scenario 4
• A client sought independent legal advice on
loan and security documents from a solicitor
• She was to mortgage her residence to assist
with capital for her son’s gymnasium
business
• The lawyer explained the terms of the loan
and mortgage documents but did not enquire
about the identity or financial circumstances
of the gym’s owner
• The client lost her home when the gym
business failed.
Law Mutual (WA)
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Question
Do you think the lawyer was
held liable?
A. Yes
B. No
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Answer
• The lawyer was held liable
• The lawyer had no notes at all of his discussion
with the client
• His recollection that the client said she had
discussed the transaction with her accountant was
not accepted in the absence of any such records
• The lawyer knew enough about the circumstances
to have a duty to draw to her attention, in strong
terms, that her home and livelihood were
dependent on the viability of the gym business and
to recommend that she obtain independent
financial advice.
• Provident Capital Ltd v Papa [2013] NSWCA 36
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Scenario 5
• A lawyer saw a lender and a borrower together
• There was no written or express retainer
• Both parties gave the lawyer information to put in the
loan documents
• The fees for the documents were included in the
solicitor’s monthly retainer invoices to the borrower
• While the documents were apparently fine, the
borrower’s financial position was dire, and this was
known to the solicitor. It was alleged that the solicitor
was the lender’s solicitor and should have warned him
of this.
• The solicitor denied having any retainer to the lender.
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Question
Do you think the lawyer
was held liable?
A. Yes
B. No
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Answer
• The court found that a retainer need not be express, but can
be implied.
• The court looked to:
– The lender’s obvious need of a solicitor
– The lender’s reasonable belief from the situation that the solicitor
was acting for the lender
– The lack of any communication that the solicitor was not acting
for the lender
– The clause in the agreement that the borrower would pay the
lender’s legal fees

to infer a retainer and solicitor client relationship.
• Once there was a solicitor-client relationship, the facts gave
rise to a duty to warn of the bad financial state of the borrower
• Pegrum & Pegrum v Fatharly (1996) 14 WAR 92
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Critical Elements
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Question
Does your practice always
enter into a Costs
Agreement with the client?

A. Yes
B. No
Law Mutual (WA)
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Question
If you enter into a Costs Agreement,
does it always contain details of:
- Scope of work
- Authority to retain/instruct (if a
company or other than the client)
- Identify the responsible
principal/practitioner
- Service standards
- Requirements (by practice) of the
client
- Termination of the Agreement
- Retention of files/file retrieval
- Complaint handling

A. Yes
B. No
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Question
Can you charge for
its preparation?

A. Yes
B. No
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Answer
• No legislative impediment
• General position is don’t charge for Costs
Agreement
• An Engagement Agreement may be different
• Properly done, you are considering the clients
requirements, strategy and legal position
• David Garnsworthy, legal costs expert,
considers should not charge for it
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What are the critical elements of an
Engagement Agreement?
Law Mutual (WA)
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Law Mutual Generic Template
Currently under discussion with LSWA Costs
Committee
Note that LSWA has published “Unbundling
Guidelines” (see Brief November 2017)
Useful article by Sher and Evans on unbundling
in same edition
Law Mutual (WA)
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Critical aspects of an Engagement
Agreement
• Identify the client
• Scope of work
• Authority to retain/instruct (if a company or other
than the client)
• Identify the responsible principal/practitioner
• Time limits/periods
• Service standards
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Critical Elements of an Engagement
Agreement (cont)
• Costs, expenses and payment
•
•
•
•

Termination of the Agreement
Requirements (by practice) of the client
Complaint handling
Retention of files/file retrieval
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Review of the Engagement
• Changing circumstances – require a
review of the Engagement Agreement
• Obtain the client’s agreement to the
variation to scope/terms
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Closing the Engagement
•
•
•
•
•

Outcome of the Matter
Confirm File/Matter – closed
Confirm any ongoing future issues
Return Original Documents
Final Bill to Client
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Things to take away:
1. Identify the client and practitioner responsible for the
conduct of the case.
2. Capture the client’s objectives and concerns.

3. Consider the scope of work to be undertaken, the firm’s
capability to conduct matter and associated risks.
4. In accepting instruction, communicate critical information
and obtain the client’s agreement.
5. If circumstances change, consider the implications and
obtain the client’s agreement to any varied terms.
Law Mutual (WA)
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Thank you

lawmutualwa.com.au

