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1. INTRODUCTION
1

The Young Lawyers Committee supports the proposal for the Legal Services Award
2010 (Legal Services Award) to be extended to early career lawyers, or for a new
award covering early career lawyers to be introduced. We do not have a strong view as
to which option would be preferable, however, extending an existing award may be
more streamlined and reduce any complexity arising out of multiple awards being
applicable to private practice in the legal sector.

2

This submission focuses on whether such award coverage should be introduced, and not
on the appropriate terms of such an award. However, generally speaking, we are of the
view that the award should deal with both minimum wages and minimum working
conditions (e.g. working hours).

3

The answers to the questions in Annexure A to the Law Council of Australia's Draft
Issues Paper dated 14 January 2020 (Issues Paper) are located at the end of this
submission.

2. BENEFITS OF AWARD COVERAGE FOR EARLY CAREER LAWYERS
A. Summary
4

It is our view that including early career lawyers in the Legal Services Award or
creating a new award applicable to early career lawyers would bring a number of
benefits to early career lawyers, their employers, the broader legal profession and the
community as a whole.

5

We consider the main benefits of award coverage for early career lawyers are:

6

1

(a)

the creation of a safety net and benchmark for pay and conditions, thereby
helping ensure that early career lawyers employed by federal system employers
are being paid fairly and are being afforded fair and reasonable working
conditions by the setting of minimum standards;

(b)

improving early career lawyers’ ability to negotiate fair and reasonable terms and
conditions of employment; and

(c)

improving job satisfaction and mental health outcomes.

We consider the benefits to the broader legal profession and community as a whole
include:
(a)

reducing the number of early career lawyers leaving the profession;

(b)

improving mental health outcomes in the legal profession;

The views expressed in this Submission are those of the Young Lawyers Committee and are not endorsed by
the Law Society of Western Australia as a whole.

7

(c)

reducing the gender pay gap; and

(d)

creating transparency as to expected starting salaries for lawyers.

We consider the benefits to employers of early career lawyers include:
(a)

increasing productivity as a result of improved employee satisfaction and mental
wellbeing; and

(b)

improved staff retention.

B. Benefits to early career lawyers
Safety net and benchmark
8

An award applicable to early career lawyers would set a benchmark as to minimum pay
and conditions, and would operate as a safety net. In our view, there is a demonstrated
need for such a benchmark both in Western Australia and in the other States and
Territories.

9

The Issues Paper includes both survey and anecdotal evidence as to the concerningly
low pay being offered to some early career lawyers. The 2019/20 Hays Salary Guide
states that the average pay for lawyers in their first year of practice at small firms is
$49,000, 2 and a South Australia survey found that 13% of respondents were being paid
less than $50,000. 3 Some lawyers who completed this survey were practising for three
years and were being paid a full time salary between $30,000 and $40,000. 4 Over 20%
of respondents to an ACT survey who were 1 − 2 years PAE had an income below
$50,000. 5 Salaries below $50,000, and even below $40,000 were likewise reported in
Queensland, 6 and Tasmania. 7 These rates of pay are on par with the minimum wages
applicable to employees in industries where a lengthy university degree or traineeship
is not required, such as the fast food industry. 8

10

Further, in 2018 the WA Law Society’s Mental Health and Wellbeing Committee
conducted a survey of 84 graduates and lawyers, most of whom were early career
lawyers. The results of this survey were recently analysed by the Young Lawyers
Committee (see Attachment 1). Concerningly, 38% of participants reported being
unsatisfied with their pay. The survey showed a large variation in early career lawyers’
pay. A not insignificant proportion of participants were being paid below $50,000,
including two participants being paid a full-time salary around the national minimum
wage (approximately $38,500).

11

In our view, a full-time salary below $50,000 is not fair and reasonable remuneration
for an early career lawyer. The minimum award wage for graduates under the Legal
Services Award is $51,766 (not including super). Lawyers’ salaries should be

2

Hays 2019/20 Salary Guide [83].
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commensurate with the amount of time, effort and expense (including, for some
graduates, large study debts) required to complete a law degree, and the skills and
expertise gained through that process.
12

The 2018 Mental Health and Wellbeing survey also showed a large variation in the
working hours reported by participants, with some reporting their usual working hours
to be as high as 80 hours per week. We agree that an award covering early career
lawyers should set standards as to appropriate working conditions. 9

Improved ability to negotiate
13

An award may assist early career lawyers’ ability to negotiate fair and reasonable
working conditions. It may provide benchmarks for pay at various experience levels, to
which early career lawyers could point in negotiations, as well as benchmarks in
respect of working conditions and entitlements. Anecdotally, there is limited if any
opportunity for early career lawyers to negotiate their pay and conditions.

14

The Issues Paper discusses a current lack of transparency regarding remuneration in the
private sector. 10 We are of the view that an award would increase transparency and that
this can assist building early career lawyers' capacity to negotiate their pay.

15

The Issues Paper also refers to the view that solicitors are not a vulnerable group, but
are instead adequately equipped to negotiate terms and conditions of their employment
with their current or prospective employers. In our view, that is not the case for early
career lawyers. It is unlikely that many early career lawyers, especially lawyers in their
early 20s who have recently completed university, feel willing, able or confident to
negotiate the terms of their employment, regardless of their skill level in relation to
negotiation on behalf of clients. That is particularly so in the current job market, where
there are far more graduates and job applicants than available positions. This
exacerbates the power imbalance between employer and employee/prospective
employee. We agree with the comments of other law societies and young lawyers
committees on this issue. 11

16

The ability of awards to rectify the imbalance of bargaining power between employees
and employers is discussed in the Issues Paper, with which analysis we agree. 12

17

Separately, we note that a number of firms have recently undertaken an audit to assess
whether they have underpaid their law graduates as a result of graduates working
excessive overtime without remuneration, with some firms making back-payments. 13

18

An award could at least provide a safety net for early career lawyers, protecting their
entitlements and providing an appropriate minimum wage against which underpayments
could be measured.

9

Issues Paper [196] – [206].
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Improved job satisfaction and mental health among early career lawyers
19

As noted above, a significant portion of respondents to the 2018 Mental Health and
Wellbeing Survey reported being unsatisfied with their pay. Accordingly, to the extent
that an award succeeds in lifting early career lawyers' pay and improving their
conditions, this is likely to result in improved job satisfaction among early career
lawyers.

20

Further, over the last few years poor mental health has been highlighted as a particular
problem within the legal profession. We agree with the suggestion that an award can
help improve mental health outcomes in the profession. 14 That is, an award could help
regulate excessive working hours. While the literature acknowledges that more research
is required to resolve inconsistent findings, a number of studies have found that long
working hours are associated with poorer mental health, including increased depressive
and anxiety symptoms. 15 For example, one study conducted on business school alumni
in Portugal found that participants working more than 48 hours a week had significantly
higher anxiety and depression symptoms as compared to participants working less than
48 hours a week. 16 The majority of respondents to the 2018 Mental Health and
Wellbeing Survey reported usually working more than 50 hours a week.

C. BENEFITS TO THE BROADER LEGAL PROFESSION AND COMMUNITY
Leaving the legal profession
21

The Issues Paper provides evidence that unsatisfactory pay is a key reason underlying
early career lawyers’ decision to leave the legal profession. 17 In our view, an award is
likely to result in improved pay and conditions for early career lawyers, especially
those employed at workplaces offering unsatisfactory pay. This is likely to, in turn,
reduce the numbers of early career lawyers leaving the profession as a result of
dissatisfaction with their pay. Accordingly, an award can assist in talent retention
within the legal profession.

Mental health
22

As noted above, a number of studies have found that long working hours are associated
with poorer mental health, including increased depressive and anxiety symptoms.

23

We are aware of statistics from legalsuper that the second most frequent category of
claims on its death/total and permanent disability policies relate to mental health issues.

14
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24

While long working hours in the legal profession is a complex issue, in our view, an
award applicable to early career lawyers has the potential to help regulate excessive
hours. This is turn has the potential to improve mental health outcomes in the legal
profession.

Gender pay equity
25

We agree with the suggestion in the Issues Paper that an award covering early career
lawyers can help reduce the gender pay gap in the legal profession. 18 According to the
Workplace Gender Equality Agency, Australia's current gender pay gap is 14%. To the
extent that one of the factors contributing to the gender pay gap may be female lawyers
being offered salaries lower than their male counterparts, or female lawyers asking for
lower salaries when negotiating terms and conditions of employment, an award can
ameliorate those outcomes by setting clear salary benchmarks for lawyers at particular
levels of experience applicable to both men and women. We agree with the submission
made by the ASU (SA + NT) in this regard. 19

Transparency as to pay
26

We agree that an award can assist in setting and managing salary expectations for those
commencing law degrees, graduates and the general public with respect to the starting
salaries of lawyers. 20 In our view, this would benefit the legal professional and the
broader community.

D. BENEFITS TO EMPLOYERS
27

An award covering early career lawyers would also benefit their employers.
Accordingly, it is not correct to adopt a strictly employee vs. employer approach in
considering the question whether an award covering early career lawyers should be
introduced.

28

Numerous academic studies have linked employee satisfaction with improved job
performance and/or increased productivity. 21 General psychological wellbeing of
employees has also been linked with increased productivity and business profits. 22
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Workplaces are also less likely to experience high staff turnover when the wellbeing of
their employees is better. 23
29

As noted above, some studies have found that long working hours are linked to poorer
mental health. The link between employee mental health and productivity is also
discussed in a recent report to the Productivity Commission, in the context of the
concept of a 'psychological safety climate' (which includes length of working hours as
well as other workplace stressors). 24 The report concluded that workplaces with poor
'psychological safety climates' (including long hours) are more likely to experience
increased absences for sickness, more presentee-ism, and higher staff turnover  all of
which affect the productivity of the business.

3. THE POSITION IN WESTERN AUSTRALIA
30

In Western Australia, employer law firms may fall within the national system, as
national system employers, and be subject to the Fair Work Act 2009 (Cth) and any
applicable modern award. Or they may fall within the State system, and be subject to
the Industrial Relations Act 1979 (WA). Accordingly, in the event that a modern award
is introduced or extended to include early career lawyers, it would only apply to those
employed by national system employers in WA. This issue is unique to Western
Australian lawyers. All other States and Territories have referred their industrial
relations powers to the Commonwealth.

31

Incorporated legal practices (such as Pty Ltd or Ltd entities) are National System
Employers, and are subject to the Legal Services Award 2010, which applies to
administrative staff, paralegals and law graduates. Subject to a few exceptions, most
unincorporated employer law firms (for example, partnerships or sole traders) are
subject to the State industrial relations system, including the Minimum Conditions of
Employment Act 1993 (WA).

32

One criticism associated with the above discussed in the Issues Paper is that a modern
award, which would only apply to National System Employers, would result in a
difference between the terms and conditions required to be afforded to lawyers
performing the same or similar work because of the entity structure of their employer in
Western Australia. 25

33

In our view, this is not a sufficient concern so as to justify opposing including early
career lawyers in the Legal Services Award, for the following reasons:

23

(a)

Only a portion of Western Australian early career lawyers will be impacted by
this peculiarity, namely those employed by a State-based private employer;

(b)

there is already significant inconsistency in the standards that apply to lawyers
practicing in WA, with employers ranging from the State and Commonwealth

See, eg, Jan-Emmanuel De Neve & Christian Krekel & George Ward, 2019. "Employee Wellbeing, Productivity
and Firm Performance," CEP Discussion Papers dp1605, Centre for Economic Performance, LSE; De Neve, J.
E., Krekel, C., & Ward, G. (2019). Employee Wellbeing, Productivity and Firm Performance (No. dp1605).
Centre for Economic Performance, LSE.
24
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public service (who are covered by relevant awards and/or union agreements),
private practices that are national system employers, private practices that are
State-system employers, and community legal centres (who are covered by a
modern award);

34

(c)

presently, it is generally early career lawyers employed in the private sector who
have lower minimum wages and less protection in relation to their conditions,
than their colleagues in State or Commonwealth agencies;

(d)

Western Australian early career lawyers employed by national system employers
will benefit from their inclusion in the Legal Services Award, which will partly
resolve the issue described in (b);

(e)

in the absence of a State award that applies to early career lawyers employed by
State-system employers, those employers may informally use the Legal Services
Award as a benchmark for the pay and conditions to be afforded to early career
lawyers, and early career lawyers could point to the Legal Services Award in
negotiating their pay and conditions; and

(f)

because Western Australian employers are in the same employment market, it
seems likely that the inclusion of some Western Australian early career lawyers in
the Legal Services Award may still affect the pay and conditions being offered by
State-system employers competing over the same employees.

Further, a modern award for early career lawyers is a national proposal. In our view,
our response cannot consider WA in isolation, and must take into account the impacts
on our colleagues in other States and Territories.

4. RESPONSES TO ARGUMENTS AGAINST AWARD COVERAGE FOR EARLY
CAREER LAWYERS
A. Access to justice and availability of employment
35

We acknowledge the concern that, where the inclusion of early career lawyers in the
Legal Services Award would result in an entitlement to higher salaries, some law firms
may be unable or unwilling to employ as many practitioners as they do now.

36

It is not apparent, though, how widespread any such effect would be. However, while
both access to justice and the availability of employment are important issues, both
need to be balanced with the right of early career lawyers to receive a fair wage and
work in fair and reasonable conditions. We do not think that it is appropriate to justify
inaction on the issue of underpayment on the basis that increased costs to law firms
may be borne by clients, or that the number of jobs may reduce, in circumstances
where, as discussed above in section 1, there are early career lawyers across Australia
being paid inappropriately low salaries.

37

Further, the acknowledged reduction in rates of attrition following increases in salaries
and conditions (described above) appears likely to counteract any reduction in access to
justice.

38

To the extent that some firms may consider increasing the charge-out rates of early
career lawyers to cover increases to salaries, it does not seem likely that this will have a

substantial effect on access to justice. Private lawyers’ charge-out rates are already
prohibitively expensive for a majority of the community to access their services.
39

Lastly, we note that employers that are primarily involved in providing legal services to
disadvantaged sectors of the community or persons with lower incomes (e.g. Legal Aid
and community legal centres) are already covered by either a modern award or union
agreements, and a modern award covering early carer lawyers in private practice would
not affect their employees’ rates of pay.

40

Further, any increase to the cost of the provision of legal aid or representation by
community legal centres may properly be counteracted by increased advocacy for
higher governmental grants to those services. It seems perverse that those services’
employees should bear the costs of access to justice, rather than the community.

41

As a final point, to the extent that the WA legal job market is oversupplied, 26 a
reduction in the number of jobs available may have the effect of correcting an
inefficient market. In the long-term, this may have the effect of equalising the power
imbalance referred to in paragraph 15.

B. Any extra administration should already be done, or would be a reasonable cost
42

LFA raises a concern as to increased administrative burden as a result of the inclusion
of early career lawyers in the Legal Services Award. 27

43

The minimum salaries and conditions of early career lawyers are already set by the
National Employment Standards. 28

44

As has recently become apparent  with audits of a number of large commercial firms
resulting in back-payments being made to early career lawyers 29  law firms should
already be undertaking the administration required to ensure their staff are not
underpaid.

45

From March 2020, law firms will be required to do so for staff covered by the Legal
Services Award. 30

46

In those circumstances, that an additional cost may be imposed on law firms for them to
ensure compliance with their legal obligations does not militate against the inclusion of
early career lawyers in the Legal Services Award. The costs of compliance should be
no different only because the Legal Services Award, and not the National Employment
Standards, regulate early career lawyers’ salaries and conditions.

47

In any event, even if there was a real administrative burden placed on law firms as a
result of the inclusion of early career lawyers in the Legal Services Award, in our view

26
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that is not a sufficient reason to oppose that change. Such administrative costs are
ordinary and reasonable parts of running a business.
48

To that extent, we agreed with the views of ASU (SA + NT). 31

49

Further, the business of the legal profession in private practice is essentially the sale of
time. The work product of lawyers in private practice is typically the billable hour,
broken down more precisely into 6 minute units. Early career lawyers are generally
already required to keep a record of the 'productive' hours of work they perform each
day. This record is scrutinised by their employer to ensure their level of productivity is
consistent with set targets. It follows that the implementation of administrative
procedures to ensure that the total number of hours worked by those early career
lawyers complies with the minimum working conditions of an award should be a fairly
straightforward continuation of this existing process.

50

By comparison, other industries that involve the sale of products or non-time based
services may have needed to establish stand-alone administrative systems to ensure
compliance with their respective awards. In theory, it should be easier for the legal
profession to adapt to the implementation of administrative processes than those other
industries.

51

Lastly, we note that community legal centres, which often operate on limited funds, are
already covered by a modern award, and there is no suggestion in the Issues Paper, or
any anecdotal evidence that we are aware of, that this has imposed an unreasonable or
prohibitive administrative burden on those organisations.

C. Early career lawyer autonomy, to the extent it exists, is unlikely to be affected
52

LFA raises a concern as to reduced autonomy for early career lawyers as a result of
their inclusion in the Legal Services Award. 32

53

Early career lawyers, particularly restricted practitioners, are closely directed by their
supervising seniors and partners. Anecdotally, early career lawyers are generally
required to be available to assist senior lawyers, and do not enjoy the flexibility that
those senior lawyers may. The notion of autonomy for early career lawyers appears to
be more illusory than real. In our view, the inclusion of early career lawyers in the
Legal Services Award is unlikely to substantially affect their autonomy.

54

In any event, if employers consider that flexibility must be reduced to prevent early
career lawyers from working to the extent that their salaries do not cover their
entitlements, the result is that early career lawyers will not be required to work for more
than certain periods or outside certain times. That kind of limited flexibility remains in
the interests of early career lawyers.

55

Alternatively, if employers do not wish to pay early career lawyers for working longer
hours or outside certain times, they may still introduce flexibility in the form of time in
lieu or rostered days off. Such approaches could ensure that early career lawyers do not

31
32

Issues Paper [225] – [226].
Issues Paper [224](a).

work to the extent that their annualised salary does not adequately compensate them for
the work they are required to complete.
56

Further, the Legal Services Award may itself provide for flexibility as part of the
minimum conditions for early career lawyers.

57

Accordingly, in our view, even if the flexibility described existed, this concern is not
sufficient to oppose the inclusion of early career lawyers in an Award.

D. Professions traditionally not covered by awards
58

59

An argument often raised against the extension of award coverage to lawyers is that
professions have traditionally not been the subject of awards. In our view, this is not a
sufficient reason for not extending award coverage to early career lawyers because:
(a)

The nature of the legal profession has changed over time and is currently
experiencing a range of issues and challenges that may not have traditionally been
faced by the profession. 33 In relation to technological advances in particular, it is
now commonplace for legal practitioners to have access to their work on work
mobile phones, laptops and the like and, correspondingly, an expectation imposed
on them by their employers to be contactable out of the office. This blurs the lines
between work and private life that traditionally may have been more apparent.

(b)

Modern Awards are now a standard method of regulating working conditions in
Australia, and other professions are now covered by awards (e.g. the medical
profession).

(c)

Some parts of the legal profession (e.g. public sector and community legal
services) are already covered by an award, with no obvious detriment that we are
aware of.

(d)

There is a clear need for stronger regulation of pay and working conditions of
early career lawyers given the evidence outlined in the Issues Paper and at
paragraphs 10 and 12 above.

Further, because we already have award coverage for lawyers in certain sectors, with no
obvious problems that we are aware of, we do not consider award coverage to be
something which is likely to conflict with, or be inconsistent with, the nature of legal
practice or professional and ethical obligations.

5. ANSWERS TO DISCUSSION QUESTIONS
Question 1
60

33

Some members of the Young Lawyers Committee practice in the public sector and are
covered by enterprise agreements. The experience of one these committee members
who provided comments in this regard has been positive and there have been no

These include an increase in the supply of law graduates, convergence of legal services with non-law firm
service providers, globalisation and liberalisation of markets, outsourcing, greater adoption of a client-centric
focus, changing billing practices and technological advancement and disruption: The Law Society of Western
Australia, Future of the Legal Profession, 12 Dec 2017, available at: https://www.lawsocietywa.asn.au/wpcontent/uploads/2015/10/2017DEC12-Law-Society-Future-of-the-Legal-Profession.pdf

reported instances of conflicts between the nature of legal practice and professional
obligations with enterprise agreement coverage.
61

One committee member reported that the relevant union agreement brings positive
benefits to the workplace including good pay and good leave entitlements, and that
expectations as to working hours are drastically different to the private sector. There
also seems to be a better understanding of entitlements and expected pay than in the
private sector.

62

We have not identified any drawbacks.

Question 2
63

This is discussed at paragraph 10 above. Further, we have been provided with KBE
Legal Hub's 2020 Financial Year salary guide for WA lawyers. According to this guide
salary ranges for early career lawyers are not as low as those reported in some other
States and Territories in the Issues Paper ($55,000-$85,000 for 0-1 PAE and $60,000$95,000 for 1-2 PAE).

64

However, as noted at paragraph 10 above there are nevertheless instances of salaries
outside of this range being offered in WA. We also note that KBE's clientele is
generally mid- to top-tier commercial law firms. Further, even if a small minority of
early career lawyers are being paid unreasonably low salaries, in our view award
coverage should still be introduced to protect those lawyers and prevent such instances
of underpayment from occurring.

Question 3
65

This is discussed in part 2 above.

Question 4
66

In relation to question 4(a), yes we believe that a modern award can have a positive
impact on preventing underpayment by setting better minimum standards and providing
clearer opportunities for enforcement of those standards.

67

In relation to question 4(b), we do not think that this is a likely outcome. Firms will
want to be competitive employers, and it is not an outcome which was observed in
relation to law graduates when the Legal Services Award was introduced. Many firms
(e.g. large commercial firms) offer law graduate salaries in excess of the minimum
wages provided for by the Legal Services Award.

68

In relation to question 4(c), a modern award could have a positive impact on regulating
working conditions, and providing for entitlements.

Question 5
The Young Lawyers Committee has not considered in detail whether award coverage should
be extended beyond early career lawyers and does not present a view on this issue.
Question 6
69

These matters are discussed in part 4 above.

Question 7
70

To the extent that there are any further issues, they are dealt with in the discussion
above.

Question 8
71

We agree that the Law Council may take on this role.

Question 9
72

We do not agree that a recommended minimum wage would be an appropriate response
in lieu of award coverage because it would not be enforceable. As discussed above,
there is a clear need for stronger regulation of pay and working conditions for early
career lawyers. We do not believe that recommended standards, which cannot be
enforced, would result in positive changes.

