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LABOR

A re-elected McGowan Government will 
commit:

• $4.8 million for an Aboriginal-led 
specialist family violence court, 
that will be co-designed with 
the community, similar to the 
Barndimalgu Court in Geraldton.

• $1.5 million to Stage 2 of the Olabud 
Doogethu Halls Creek Justice 
Reinvestment Project to support 
therapeutic, diversionary options 
in pre-sentence orders, culturally 
appropriate drug and alcohol 
services and mentoring on country.

• $1.5 million for the Western Desert 
Justice Program, east of Newman 
(Martu Country), which offers 
therapeutic, diversionary options 
in pre-sentence orders, culturally 
appropriate drug and alcohol 
services and mentoring on country. 
The program is a data-driven 
approach to reduce criminal justice 
system expenditure and improve 
criminal justice system outcomes 
through reductions in imprisonment 
and offending.

These commitments are in addition to 
the many initiatives undertaken by the 
McGowan Government since 2017, 
including:

• The introduction of the Custody 
Notification Service which addressed 
a long standing recommendation 
from the report on the Royal 
Commission into Aboriginal Deaths 
in Custody and that was reiterated as 
a recommendation from the coronial 
investigation into the tragic death of 
Ms Dhu who died in custody at South 
Hedland. 

• The establishment of an Aboriginal 
Justice Advisory Committee 
to advise the Department on 
justice matters from an Aboriginal 
community perspective. This 
is a key commitment as part 
of the Department of Justice s 
Reconciliation Action Plan.

• The re-launch of the Aboriginal 
Mediation Service (AMS), a culturally 
informed alternative dispute 
resolution service focusing on 
early intervention and prevention 
of Aboriginal people coming into 
contact with the justice system.

• The adoption of a new approach to 
guide the way the Department works 
with and relates to Aboriginal people 
within Corrective Services. Known 
as PPP (Participation, Partnership 
and Promotion of culture). The 
PPP approach recognises the 

fundamental role of culture, 
language, community and spirituality, 
to reduce Aboriginal incarceration 
and improve wellbeing.

• A partnership with Ngalla Maya to 
develop and implement a program 
to engage, support and mentor 
male remand prisoners at Casuarina 
Prison. 

• The Barndimalgu Court, which 
focuses on Aboriginal family violence 
offenders in Geraldton, which 
provides an example of the use of 
alternative strategies to support 
improved outcomes for Aboriginal 
people in the criminal justice system. 

• Implementation of the West Pilbara 
plan, where the State Government 
works with Aboriginal elders, 
community members and providers 
in and around Roebourne to address 
intergenerational disadvantage.

• The Justice Reform Project 
initiatives which aim to reduce 
overrepresentation of Aboriginal 
people in the State’s justice system 
through the following:

• The Reducing Avoidable Remand 
initiative aims to reduce the volume 
and length of stay of those remanded 
in prison. This initiative is a three-year 
pilot and has two parts:

◊ Bail Support Service (BSS) and;

◊ Prison in-reach Legal Service 

• The Increasing Appropriate Access 
to Parole initiative includes the 
establishment of a two-year Parole 
in-reach Program (PiP) pilot that 
addresses an offender’s treatment 
needs by increasing their access 
to evidenced-based rehabilitation 
programs. These programs will be 
delivered in custody to support 
offenders’ suitability for parole 
release.

• Throughcare treatment programs 
will be provided in the community 
for offenders who are granted parole 
to support successful completion of 
their parole order. 

• The establishment of a Suicide 
Prevention Taskforce was announced 
by the Minister for Corrective 
Services in August 2020, following 
the death of three prisoners at Acacia 
Prison, Roebourne Regional Prison 
and Melaleuca Women’s Prison that 
appeared to be self-harm incidents. 

The WA Government has advanced 
a number of initiatives and reforms 
aligned with Change the Record’s key 
principles cited in the Law Society’s 
Brief. These include the continued 
support for the Kimberley Juvenile 

Justice Strategy and the recent 
amendments to the Fines, Penalties 
and Infringement Notices Enforcement 
Act 1994 (WA) to remove unnecessary 
imprisonment for fine default.

LIBERAL

We note the Law Society’s position. 

The Liberal Party’s aim is to reduce the 
rate of imprisonment generally, and 
of Aboriginal people in particular. We 
are also committed to reducing the 
disproportionate early mortality rate 
among Aboriginal people, whether in 
prison or otherwise. 

Given that imprisonment is a sentence 
of last resort, our objective always is 
to address the causes of crime that, if 
committed, would warrant and require 
imprisonment. This requires a ‘holistic’ 
approach in collaboration with Indigenous 
communities and organisations. A Liberal 
Government will continue to explore any 
reasonable evidence-based reform to 
give effect to such ends, while also being 
mindful of our responsibility to protect 
members of our community.

Mandatory Sentencing and how it 
Contributes to the Incarceration 
of Aboriginal and Torres Strait 
Islander Peoples in Western 
Australia

The Law Society of Western Australia 
recommends that mandatory sentencing 
laws that apply to young people be 
repealed, and that the government 
instead take a justice reinvestment 
approach.

A justice reinvestment approach includes:

1. investing in Indigenous-led and 
culturally relevant prevention; and

2. intervention and diversionary 
programmes that target at-risk young 
people and empower communities.

Taking a strategic and holistic approach 
like this would bring Western Australia in 
line with international obligations and will 
make communities stronger and safer.

LABOR

Mandatory sentencing legislation in 
WA is restricted to a small number of 
offences. The Department has introduced 
measures to improve data collection 
processes to better monitor the impact of 
mandatory sentencing in WA - including 
for Aboriginal people.

The Government’s reform agenda to 
reduce unnecessary incarceration remains 
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in progress, (please refer to responses 
to the  ‘Closing the Gap’ and ‘Deaths in 
custody and incarceration of Aboriginal 
and Torres Strait Islander Peoples’ 
Briefing papers).

LIBERAL

We note the Law Society’s position 
on mandatory minimum sentences of 
imprisonment for such serious offences 
as home burglary, sexual assaults 
and other crimes committed against 
occupants in the course of home 
invasions, and assaults on public officers. 

We do not advocate prescribing minimum 
terms of imprisonment as a matter of 
sentencing policy. However, there is a 
place for targeted use of such laws to 
address specific offending trends for the 
protection of the community, to meet 
community expectations and maintain 
or restore community confidence in the 
criminal justice system, and where other 
strategies to correct unsatisfactory tariffs 
and sentences have not been effective. 

As presently advised the Opposition, if in 
Government, does not propose to repeal 
the ‘three strikes’ laws for home burglary, 
the provisions that were calculated 
to overcome the absurdity of multiple 
offences being counted as one ‘strike’, 
the minimum sentences of imprisonment 
for home invasions resulting in sexual 
assault or other harm to occupants, or 
minimum sentences of imprisonment for 
assaults on public officers.

Issues that Contribute to the 
Incarceration of Aboriginal and 
Torres Strait Islander Women in 
Western Australia

The Law Society of Western Australia 
calls on:

1. The State and Commonwealth 

Governments to fund adequate 
safe houses for Indigenous women 
and children to escape family and 
domestic violence and provide 
affordable housing for those left 
homeless by these situations.

2. The Western Australia Police to 
strengthen their efforts to recruit and 
retain Indigenous women and men 
as police officers and in corrective 
service roles.

3. The State Government to continue 
funding the operation of Indigenous 
community courts, including 
Indigenous-led sentencing 
alternatives.

4. The State Government to enhance 
non-custodial sentencing, a 
more flexible approach to fines 
enforcement, such as the initiatives 
of garnishing Centrelink benefits 
and wages rather than enforcing 
imprisonment, and the review of 
laws which have a disproportionate 
effect on Indigenous women, such as 
mandatory sentencing.

5. Where imprisonment is appropriate, 
the potential for rehabilitation should 
be optimised by ensuring adequate 
funding to address the needs of 
Indigenous women through the 
availability of culturally appropriate 
treatment programs to all prisoners 
and to avoid overcrowding.

LABOR

Crisis Accommodation

1. Of the 40 family and domestic 
violence crisis accommodation 
services (being refuges and safe 
houses) operating throughout 
WA, eight are managed by 
Aboriginal corporations. All 40 
family and domestic violence crisis 
accommodation services in WA are 

available to Aboriginal women in WA 
experiencing family violence who are 
seeking crisis accommodation. 
 
The McGowan Government has 
established a number of women’s 
refuges, that third parties are 
contracted to manage such as:

a. Mara Birni Healing Place, a 
one-stop hub in Kalgoorlie 
connecting people 
experiencing family and 
domestic violence with 
services and support they 
need. A satellite service of 
Mara Birni Healing Place will 
also operate in Laverton.

b. The recently constructed and 
opened Andrea Mia women’s 
refuge in Kwinana. 

c. Kambarang Place Aboriginal 
women's refuge, a crisis 
accommodation service 
located in metropolitan Perth.

Additional domestic violence 
outreach workers are also being 
deployed throughout the State, to 
assist women and their children 
escaping family and domestic 
violence as part of a $8.6 million 
initiative in the WA Recovery Plan.

Corrective Services

2. As at January 2021, around 7% 
of all current Corrective Services 
employees are Aboriginal or Torres 
Strait Islander, almost twice the WA 
Public Service target. This represents 
the Department’s commitment to 
ensuring cultural representation 
among staff can meet the needs of 
Aboriginal people in their care.  
 
The Aboriginal Justice Advisory 
Committee will have an initial focus 
on Aboriginal women and young 
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The remand of accused on bail rather 
than in custody pending trial or sentence, 
especially for minor offences, is 
supported and to be encouraged, subject 
to ensuring that those on bail will attend 
court when required to do so, will not 
pose a danger to the community, and will 
not re-offend in the meantime. 

The previous Liberal Government’s Bail 
Legislation Amendment Bill 2016, which 
lapsed with the prorogation of Parliament 
before the 2017 election and which has 
not been reintroduced, sought to allow 
greater flexibility to dispense with bail or 
vary or revoke bail conditions.

Mandatory Sentencing

The Law Society of Western Australia 
endorses the Law Council of Australia 
2016 Federal election Policy Platform and 
thereby seeks the support of all Parties to:

1. Adopt policies which reject 
mandatory sentencing and repeal 
laws that impose minimum terms of 
imprisonment;

2. Refrain from the creation of new 
mandatory sentencing regimes;

3. Provide flexible sentencing options 
for offenders; and

4. Repeal mandatory sentencing 
laws and implement alternatives 
to mandatory sentencing, such as 
justice reinvestment strategies and 
diversionary non-custodial options, 
which may be more effective for 
reducing crime while remaining 
compatible with the rule of law and 
Australia s human rights obligations.

LABOR

Labor’s position on Mandatory sentencing 
is set out in the response  to “Mandatory 
Sentencing and how it Contributes 
to the Incarceration of Aboriginal and 
Torres Strait Islander Peoples in Western 
Australia”.

LIBERAL

We note the Law Society’s position on 
mandatory sentencing regimes and have 
partially addressed the issue above. 

The last Liberal Government introduced 
a considerable range of ‘flexible 
sentencing options’ and shall consider 
further innovative strategies to reduce 
incarceration while meeting the important 
sentencing objectives of punishment, 
deterrence, rehabilitation and protection 
of the community. 

Mandatory sentencing laws are not 
uncommon and are the foundation 

of many of our road traffic laws, for 
example mandatory driver’s licence 
disqualifications, fines and the like. So 
far as mandatory minimum terms of 
imprisonment are concerned, we do not 
advocate them as a matter of sentencing 
policy. However, as mentioned above, we 
cannot discount the targeted use of such 
laws to address specific offending by 
those who inflict widespread harm to our 
community or commit abhorrent crimes, 
especially against the most vulnerable 
members of our community. 

I make the following observation in 
respect of the premise upon which 
the Briefing Note is based, namely 
that ‘parliaments are intervening in 
sentencing practices’ and that mandating 
certain sentences is a ‘manifestation of 
these parliamentary interferences . . . 
imposing unacceptable restrictions on 
judicial discretion and independence, 
and undermine fundamental rule of law 
principles’. 

Parliament has responsibility for deciding 
what will and will not constitute a criminal 
offence and making laws to that effect, 
not courts. Parliament has responsibility 
for deciding upon and setting the 
penalties for these offences, not courts. 
Parliament is accountable to the people of 
Western Australia for the efficacy of those 
laws, not courts. Prescribing sentencing 
options available to a judicial officer for 
particular offences, offending conduct 
and circumstances is the responsibility 
of Parliament, not courts. Parliament 
routinely sets boundaries for and 
constraints upon the exercise of judicial 
sentencing discretion, the most obvious 
being the maximum term of imprisonment 
that may be imposed for an offence and 
the prohibition (under section 86 of the 
Sentencing Act 1995) of sentences of 
imprisonment of 6 months or less. 

The courts have the respons bility for 
doing justice according to law, not 
through some unfettered or at-large 
discretion. Court sentencing discretion 
is frequently constrained with regard to 
precedent, tariffs, and by decisions of 
appeal courts. It is not uncommon for 
Parliament to legislate to reform or correct 
some injustice or undesirable decisions 
resulting from decisions by courts. 

For Parliament to decide the parameters 
within which a judicial officer can exercise 
his or her sentencing discretion is not 
an intervention, or interference with, 
or undermining of the rule of law – it 
is fundamental to the rule of law in a 
parliamentary democracy. 

The question whether a law made by 
Parliament is necessary, effective, or just 
is quite another matter and may usefully 

be argued, but not on the basis that it is 
an improper interference with our courts.  

Issues Affecting Incarceration 
Rates of Aboriginal and Torres 
Strait Islander Children

The Law Society calls on all parties to:

1. Legislate to amend laws that do 
not conform with the Convention 
on the Rights of the Child (ConRC), 
with regards to detention as a 
measure of last resort and mandatory 
sentencing. The Criminal Code (WA) 
sometimes requires magistrates 
to impose mandatory minimum 
sentences on young offenders.

2. Legislate to ensure that children 
and adults are detained in separate 
facilities.

3. Commence work with all state and 
territory governments, through 
COAG, to identify and address gaps 
in the collection of standard and 
disaggregated data related to youth 
contact with the justice system.

4. Work with relevant WA agencies 
and stakeholders to identify areas of 
unmet need for bail accommodation.

5. Develop justice targets to reduce 
Indigenous youth detention rates 
and create safer communities. These 
should be developed in consultation 
with Indigenous People and their 
representative offender and victim 
organisations.

6. Develop youth bail legislation to 
require that pre-trial detention 
should occur only as a last resort 
where there is a flight risk or risk to 
the administration of justice upon 
release. Assessment should be 
case-by-case regarding necessity 
and proportionality. International 
human rights standards require that 
detention for persons awaiting trial 
must be the exception rather than 
the rule.

LABOR

1. The Government remains dedicated 
to improving justice related outcomes 
for all the State’s young people, with 
a particular focus on Aboriginal and 
Torres Strait Islander young people.

2. The general principles to be observed 
under the Young Offenders Act 1994 
(WA) (YOA) state that the detention of 
a young person in custody is to be in 
a facility that is suitable for a young 
person and at which the young 
person is not exposed to contact 
with any adult detained in the facility.
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Government it was reduced to 35 weeks 
in 2008-2009 and that Government set 
an aspirational target of 28 weeks. That 
target was achieved, but the median 
began to rise and reached 33 weeks in 
the 2016-2017 budget year. 

Since the current Government took office 
the performance of the superior Courts 
has deteriorated markedly. At the end 
of 2016, the Supreme Court had 22 full 
time judges. The Supreme Court now 
has 21 judges, but the median for 2018-
2019 was 39 weeks and increased to 45 
in 2019-2020. This is notwithstanding 
significant changes to court jurisdictions 
over this term of government.

The District Court’s median target was set 
at 32 weeks. Its actual median remained 
significantly under that target until the 
2015-2016 budget year. Since this 
Government took office the actual median 
has reached 45 weeks. At the end of 2016 
it had 28 judges. It now has 34 judges. 

In September 2017, this Government 
announced a ‘Justice Pipeline’ planning 
model, to come into effect mid-2018, 
‘to assist with policy development 
and addressing entrenched justice-
related issues in Western Australia’. 
The Government claimed it would 
‘estimate the downstream impact of 
policy initiatives and future trends and 
demands on the justice system’ and 
‘identify how changes in one part of the 
system can have a significant impact on 
the other parts of the system’ to enable 
the development of ‘well-informed and 
appropriate justice-related policies 
and decisions’. It has not improved the 
efficiency or effectiveness of our justice 
system. The erosion of our courts’ 
ability to reach their targets needs to be 
investigated and addressed.  

Family Violence

The Law Society of Western Australia 
calls for:

1. The State Government to provide 
long term, sustainable and 
predictable funding for Legal 
Services in all areas of law related to 
Family and Domestic Violence (FDV)

2. Funding for Courts dealing with 
family law matters, as well as family 
violence support services.

3. Comprehensive, ongoing, and 
mandatory family and domestic 
violence training for judicial and court 
staff situated in courts exercising 
jurisdiction in FDV related matters.

4. Continue to develop and implement 
domestic violence strategies 
including community education 

for particularly vulnerable groups, 
including Indigenous Australians and 
those from CALD communities.

LABOR

The Western Australian Government 
introduced the most comprehensive 
family violence law reform package 
ever seen in Western Australia, with the 
passage of the Family Violence Legislation 
Reform Bill 2019 through Parliament on 
25 June 2020. The reforms amended 
nine separate pieces of legislation across 
six separate Ministerial portfolios and 
put Western Australia at the forefront 
of the fight against family and domestic 
violence.

1. The Government is committed to 
ensuring that courts, particularly 
those that deal with family law or 
family and domestic violence (FDV) 
matters, are appropriately funded 
and resourced. As part of the 
Department's Court and Tribunal 
Services responsibility to ensure 
service delivery is appropriate for 
each individual, due consideration of 
social justice issues and the provision 
of service delivery based on the 
individual's circumstances including 
their culture, is provided. 
 
In relation to funding courts 
dealing with family law matters, 
the Family Court of WA is funded 
by a Commonwealth grant. The 
Commonwealth has a number 
of family violence legislative 
amendments and projects currently 
in progress, of which the Department 
is a key stakeholder.

2. In relation to family violence support 
services, this has been subject to 
a Parliament of Western Australia 
Standing Committee and resulted 
in the recently published ‘Opening 
Doors to Justice’ report. The 
Government will formally respond to 
the report recommendations in due 
course.

3. Not addressed. 

4. The WA Government remains 
committed to reducing the incidence 
and prevalence of FDV. In July 2020, 
the Department of Communities 
released a FDV Strategy and Action 
Plan. The Action Plan contains a 
number of relevant recommended 
actions that address the LSWA's 
concerns including, co-designing 
the Aboriginal Family Safety 
Strategy with Aboriginal people and 
communities, the need to develop 
and deliver cultural competency 

training for FDV service providers 
and multicultural organisations, 
development of culturally appropriate 
programs to improve the safety 
and wel being of Aboriginal women 
and their children experiencing 
FDV, supporting the development 
of FDV prevention strategies and 
raising awareness about referral 
pathways for CALD and refugee 
communities and the development 
of both a Department of Justice FDV 
Strategy and Aboriginal Family Safety 
Strategy.

The Department's Aboriginal Family 
Safety Strategy is currently in the pre-
consultation phase of development. 
The intent of the strategy is to work 
with Aboriginal people to find practical 
solutions that will strengthen family 
units and community safety. Extensive 
community engagement is planned this 
year.

LIBERAL

The Liberal Party is committed to 
continuing the work it began when last 
in Government to address the problem 
of family violence. We support the need 
for a predictable and guaranteed source 
and stream of funding to legal services 
assisting victims of family violence. We 
also acknowledge the need for those 
ethnic communities affected by violence 
to be involved in, and collaborate with, the 
organisations providing services to them.

Closing the Gap

The Law Society of Western Australia 
seeks the support of all parties to:

1. consider the new targets, including 
justice targets, under the National 
Agreement on Closing the Gap, to 
ensure the targets work towards 
reducing rates of Indigenous 
imprisonment and violent offending;

2. establish a national agency to collect 
and evaluate comprehensive data on 
corrections, law enforcement, juvenile 
justice and diversionary measures, to 
inform government policies around 
crime and imprisonment; and

3. abolish mandatory sentencing laws.

LABOR

1. Western Australia is a party to the 
July 2020 National Agreement on 
Closing the Gap. Under Outcomes 
10 and 11, the Agreement commits 
the State to targets for reducing 
Aboriginal incarceration rates by 
15% for adults and 30% for youth 






