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Law Society Seminar Series-Legal Profession Uniform Law
Public officers doing legal work
Question:

Under the existing Act, a person is prohibited from engaging in legal practice
unless the person is an Australian legal practitioner (as per s 12(2) of the Act).
Under s 12(3)(f) of the Act, an exemption from the prohibition to engage in legal
practice exists for a public officer doing legal work in the course of his or her
duties. Does the Legal Profession Uniform Lawstill provide this exemption? If not,
how doesthis effect governmentofficers presently engaging in legal practice where
they are not Australian legal practitioners (ie not admitted lawyers etc)?

Answer:Under section 10(1) of the Legal Profession Uniform Law (LPUL), an entity
must not engage in legal practice in the jurisdiction unless it is a qualified entity (as
that term is defined in section 6 of the LPUL). Contravention of that subsection is an
offence punishable with a fine of 250 penalty units or imprisonment for 2 years or
both.
The term "engage in legal practice" is defined in section 6 of the LPUL. The Legal
Services Council has an information sheet that addresses the case law on what "legal

practice" means and this information sheet is available on the legal services council
website.

The prohibition in section 10(1) does not apply to an entity or class of entities
declared by the Uniform Rules to be exempt from the operation ofthat subsection, but
only to the extent (if any) specified in the declaration. The exemptions from the
prohibition on engaging in legalpractice are set out in rule 10 of the Legal Profession
Uniform General Rules 2015.The LPUL does not contain an exemption in exactly the
same terms as the exemption contained in section 12(3)(f) of the Legal Profession Act
2008 (WA).
Section 56 of the LPUL also provides that jurisdictional legislation may exempt
government lawyers from the requirement to hold practising certificates in respect of
their official functions as government lawyers and exclude or modify the operation of
specified provisions of the LPUL to the extent that any of those provisions would
otherwise be applicable to such lawyers.
If a public officer is neither a qualified entity nor exempt from the prohibition in
section 10(1) of the LPUL,then that public officer is not permitted to engagein legal
practice.

For example:
e a legal practitioner employed at the Department of Health who is engaged in
legal practice will be required to have a practising certificate;
e a legal practitioner employed at the Department of Communities as a policy
officer will not be required to have a practisingcertificate; and
e a prosecutor referred to in section 172(3)(a) of the Criminal Procedure Act
2004 (WA) will not be required to have a practising certificate.
Cost sharing and spotters/referral fees
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Question:
Any comment regarding the change to the rules on cost sharing and spotters
/referralfees?
Answers:
Sharing of receipts

Rule 40 of the Legal Profession Uniform Law Australian Solicitors' Conduct Rules
2015 provides that a solicitor must not, in relation to the conduct of the solicitor's
practice, or the delivery of legal services, share, or enter into any arrangement for the
sharing of, the receipts arising from the provision of legal services by the solicitor
with two types of person. First, any disqualified person. Second, any person found
guilty of an indictable offence that involved dishonest conduct, whether or not a
conviction was recorded.
Receipt and paymentoffinancial benefits
Rule 12 of the Legal Profession Uniform Law Australian Solicitors' Conduct Rules

2015 makes provision for conflicts concerning a solicitor's own interests, namely:

12.1 A solicitor must not act for a client where there is a conflict between the
duty to serve the best interests of the client and the interests ofthe solicitor or
an associate ofthe solicitor, except as permitted by this Rule.
12.2 A Solicitor must not exercise any undue influence intended to dispose the
client to benefit the solicitor in excess of the solicitor's fair remuneration for
legal services providedto the client.
Rule 12.4.3 and 12.4.4 then set out circumstances in which a solicitor will not have
breached Rule 12.

Rule 12.4.3 makes it clear that a solicitor is permitted to receive a financial benefit
from a third party in relation to any dealing where the solicitor represents a client, or
from another service provider to whom a client has been referred by the solicitor,
provided two conditions are met. The first condition is that the solicitor advises the
client that a commission or benefit is or may be payable to the solicitor in respect of
the dealing or referral and the nature of that commission or benefit andthat the client
may refuse any referral. Second, that the client has given informed consent to the
commission or benefit received or which may bereceived.
Rule 12.4.4 makes it clear that a solicitor acting for a client is permitted to pay a
financial benefit to a third party for referring a client provided that the solicitor has
first disclosed the paymentorfinancial benefit to theclient.

Powerof veto

Question:
Will the power of veto for changes eventually result in WA deviating from the

uniform laws over time?
Answer:

Western Australia is a party to the Intergovernmental Agreement on the Legal
Profession Uniform Framework (IGA) with Victoria and New South Wales(a copy of
which has been tabled in Parliament). In the IGA, there are various clauses which are
designed to promote consistency between participating jurisdictions. It would be
contrary to the spirit and intent of the IGA for Western Australia to deviate from the
LPUL.
Clause 4.3 of the IGA relevantly providesthat:
4.3.1 Each party agrees not to make or introduce into its Parliament any
Additional Jurisdictional Provisions that:
a. are inconsistent with the Uniform Law, Uniform Rules or Uniform
Regulations; or

b. subject to clauses 4.3.2, 4.3.3. 4.3.4 and 5.2.3, would alter the effect,
scope or operation of the Uniform Law, Uniform Rules or Uniform
Regulations.
Clause 5 of the IGA contains provisions designed to promote national consistency. In
particular, under clause 5.2.5:
In the interests of maintaining national consistency, each party will not
introduce into its Parliament proposed Additional Jurisdictional Provisions
where the Council is of the opinion that the provisions are inconsistent with
the Uniform Law, Uniform Rules or Uniform Regulations, unless the Standing
Committee otherwise agrees.
Further, under clause 5.3.1 of the IGA, the State of Victoria has agreed not to

introduce any Bill into its Parliament that would amendorrepeal the provisions of the
LPUL or otherwise amend the Framework, without the unanimous agreementofthe
Standing Committee of Attorneys General (consisting of the Attorneys General of the
participating jurisdictions). Accordingly, pursuant to the terms of the IGA, the LPUL
cannot be amended without the consent of the Western Australian Attorney General.
This minimises the potential for deviation from the LPULovertime.
Evidencelegislation
Question
Not directly on point, but Mr Attorney is there a government policy about the
Commonwealth Evidence Act 1995 applying in Western Australia and if yes, a
tentative time frame for implementation.
Answer:

Workis progressing on a Bill to repeal and replace the Evidence Act 1906 (WA) for
Western Australia which will be modelled on the uniform evidence legislation with

-4some local variations. It is anticipated that a consultation draft of the new Evidence
Bill will be provided to stakeholders at the end of the year.

