20 COVID-19 CRIMINAL PROCEDURE GUIDELINES
Summary: This circular sets out the Court's COVID-19 criminal procedure guidelines with the aim
of reducing the number of attendances by lawyers and accused persons at court hearings and to
enable social distancing to be maintained in the courtroom.

20.1 Sentence mention hearings
20.1.1 Until further direction sentence mention hearings will be conducted by audio link
20.1.2 The list will be staggered at 'not before' times in accordance with paragraph 20.3.4 of this
circular.
20.1.3 An accurate notice of acting must be filed by email not less than two business days before the
hearing.
20.1.4 The defence lawyer will be called on the number provided in the notice of acting. The defence
lawyer must ensure that the audio appearance takes place in a quiet location. The defence lawyer must
be available to receive the audio call in the allocated time period.
20.1.5 The prosecution must inform the court by email no later than 24 hours prior to the hearing of its
telephone number. The prosecution must also ensure that it is available in the allocated time period.
20.1.6 An offender in custody will not be brought up, or video or audio linked, unless unrepresented.
20.1.7 Subject to any order made by the registrar, an offender on bail may answer their bail by
attending court, or by attending at their lawyer's office in person or by telephone to their lawyer at a
designated time, in which case the lawyer will be required to confirm, as an officer of the court that
the offender has attended.
20.1.8 At the hearing the defence lawyer must be able to answer the following questions:
Has the defence received the brief for prosecution?
Have instructions been taken on the brief for prosecution?
Are there any factual issues that may require a trial of issues?
Has defence received all court-ordered reports and taken instructions on their contents?
How many sentencing time 'slots' are required for sentence (taking into account the
complexity of the matter, any need for an interpreter, or any other issues)?
What are the defence lawyer's unavailable dates for sentence?

20.2 Sentencing hearings
20.2.1 The prosecution and defence counsel may appear by video link or audio link at a sentencing
hearing.
20.2.2 Counsel appearing by video link are not required to robe but must wear business attire.
20.2.3 No bring up order will be made for offenders in custody unless the court otherwise orders. Any
application for a bring up order should be made to the sentencing judge. If a hearing is necessary to
determine the issue it will be in chambers by audio link with both parties.
20.2.4 Offenders who are bailed to appear must attend court unless the sentencing judge has ordered
otherwise. The offender is not required to report to detention.

20.2.5 Social distancing of2 metres will be maintained in the courtroom as much as it is reasonably
practicable to do so. This may require co-offenders to be separated or to be called separately as
ordered by the court. The court may limit the number of persons who are admitted to the gallery. The
surety or one support person and the victim and one support person may be seated in the public
gallery. Other persons may attend at the direction of the judge. At the court's discretion transcripts
may be made available on request to any person who has been excluded from the court.
20.2.6 Where there is a list of sentencing hearings, the list will be staggered as the sentencing judge
directs. Lawyers, offenders and any other persons will not be permitted to enter the court until the
preceding matter is finished and all persons involved in that hearing have left the courtroom.
20.2.7 Documents are not to be handed up at the sentencing hearing. All sentencing materials must be
lodged electronically not less than two business days prior to the sentencing hearing. Any documents,
such as references, that have not been lodged electronically can be read aloud to the court.
20.2.8 If an interpreter is required a social distance of 2 metres between the interpreter and the
accused must be maintained. The preferred position is the use of a hearing loop or attendance by the
interpreter in the remote room.
20.2.9 Sentencing orders (and bail papers where applicable) are to be signed after the court has risen.
The offender (if on bail) will be required to sit at the bar table while the order is explained by the
Clerk of Arraigns. The order will be handed by the usher to the offender for signature. The usher will
retain a signed copy. Hygiene should be observed (for example, the usher should have a break after
each offender is dealt with and address hand hygiene before dealing with the next matter).
20.2. lOIf an offender appearing from custody is to be released on an order then the judge, before
rising, should direct the dock guard that the offender is to remain in the dock until the order has been
issued and signed. Hygiene should be observed.
20.2.11 Counsel shall undertake to place the court reports into a secure bin after the sentencing
hearing. If counsel cannot undertake to do this, court reports should be left on the bar table to be
removed by the usher after the sentencing hearing for that accused. Hygiene should be observed.

20.3 Duty judge hearings
20.3.1 The prosecution may appear by video link or audio link
20.3.2 Defence lawyers may appear by video link or audio link, provided that they have informed the
duty Judge's associate by email of their telephone number and are able to be contacted on that number.
20.3.3 An accused person on bail may answer their bail by attending at court, or by attending at their
lawyer's office, or through their lawyer by telephone, in which case the lawyer will be required to
confirm, as an officer of the court, that the accused has attended.
20.3.4 The list will be staggered. Hearings will be allocated a 'not before' time. Lawyers and accused
persons should not enter the court until the preceding hearing is finished and the persons involved in
that hearing have left the court.
20.3.5 All documents relating to the hearing must be filed electronically not less than two business
days before the listing. No documents are to be handed up in court.

20.4 Section 98 hearings
20.4.1 The same procedure for duty judge hearings will apply to s 98 hearings

20.5 Signing bail undertakings
20.5.1 Where bail undertakings (personal and surety) have to be signed this should be done after the
court has risen. The accused (and surety, if applicable) should sit at the bar table while the bail is
explained. The usher should hand the papers to the accused/surety for signature hygienically.

20.6 Trial listing hearings (TLH)
20.6.1 The prosecution may appear by video link or audio link.
20.6.2 Defence lawyers may appear by video link or audio link, provided that they have advised the
judge's associate by email of their telephone number not less than two business days prior to the
hearing and are able to be contacted on that number.
20.6.3 Subject to any order, an offender on bail may answer their bail by attending court, or by
attending at their lawyer's office in person or by telephone to their lawyer at a designated time, in
which case the lawyer will be required to confirm, as an officer of the court that the offender has
attended.

20.7 Callover of listed trials
20.7.1 Since the announcement on 16March 2020 to suspend jury trials, the court intends to conduct
callover hearings in relation to all listed trials. These callover hearings will initially be held weekly
but eventually will be held once per month to deal with all listed trials in the month following the
callover hearing.
20.7.2 The purpose of the callover hearing is to formally vacate all jury trials listed in the month. The
court will also hear any applications for judge alone trials in substitution for vacated jury trials. If an
order is made for a judge alone trial, the trial will generally be listed on the same dates as the
previously listed jury trial. Furthermore the court will hear any applications for pre-recording of
evidence for the vacated jury trial. If such an order is made generally the pre-recording of evidence
will take place sometime within the dates of the vacated jury trial.
20.7.3 Trials that are vacated at the call over will be identified in the court's ICMS system as being
vacated due to Covid-19 issues.
20.7.4 All matters that are vacated will be listed immediately for a compulsory case conference
(CCC).
20.7.5 Prior to the CCC the accused will be required to lodge and serve a notice of the factual
elements of the offence that the accused may contend cannot be proved (similar to the requirement by
s96(3)(c ) of the Criminal Procedure Act 2004).
20.7.6 If the matter is not resolved as a result of the CCC the matter will be remanded to a TLH.

20.8 Compulsory case conferences
20.8.1 The purpose of the CCC is to encourage the defence and prosecution to resolve issues so that a
trial is not required or alternatively to reduce the length of trial by encouraging the parties to reach
agreement on the matters in issue and the witnesses required to be called.
20.8.2 The CCC will be conducted pursuant to s 137(3)(a)(i) of the Criminal Procedure Act 2004. It
will be conducted for all vacated trials that are recorded in ICMS as 'COVID-19' that have not been
allocated a trial date at a TLI-l.

20.8.3 The CCC will be held in a secure court to ensure the proceedings are not recorded. There will
be no transcript and discussions will be confidential. Any concessions or admissions made during the
CCC are made on a 'without prejudice' basis.
20.8.4 Once the CCC is completed the presiding judge will have no further involvement in the matter.
20.8.5 In order to facilitate discussion and to recognise that the CCC is not a part of the trial the
conference will be held in 'chambers' in a courtroom with all participants seated around the bar table.
Counsel are not required to robe but must wear business attire. Social distancing of at least 2 metres
between persons must be maintained. The CCC judge may order that any person appear by video link
or by audio link. Accused who are remanded in custody will ordinarily appear by video link.
20.8.6 In order to facilitate the process of CCC:
the prosecution should serve on the accused a list of facts that it expects will not be in
issue; and
the accused should serve on the prosecution a list of any formal admissions that he or she
may be prepared to make. 20.8.7 A period of two hours will be set aside for each CCC. Three
conferences will be listed each day being at 10.00 AM, 12.00 PM, and 2.15 PM
20.8.8 On completion of the CCC the matter shall be adjourned to a TLH to be held not less than two
weeks later.

20.9 Trial by judge alone
20.9.1 The accused is to surrender into custody no later than 9.00 AM on the morning of trial
20.9.2 The judge must ensure social distance guidelines of a minimum of 2 metres for all persons in
the courtroom and ensure that strict hygiene protocols are followed.
20.9.3 The presiding judge will apply, so far as is practicable, the same principles of law and
procedure as would be applied in a trial before ajury pursuant to s 119(1) of the Criminal Procedure
Act 2004.
20.9.4 The conduct of the trial is a matter for the judge's discretion. The judge may determine where
the parties sit, which witnesses appear by video link or audio link and how bail matters will be dealt
during the course of the trial.

20.10 Remote room/pre-recording of evidence
20.10.1 The District Court Building remote rooms are a minimum of 12 square metres. This is
sufficient to accommodate a child witness, support person and a court officer in accordance with the
social distancing guidelines of4 square metres.
20.10.2 Child Witness Service staff will explain to the child what a distance indicated to be
approximately 2 metres is and the distance that must be kept between the child and any other person
entering the room or present in the room in order to keep the child safe and healthy.
20.10.3 The judge will ensure social distancing of a minimum of 4 square metres for all persons in the
remote room.
20.10.4 The document camera should be used to show a document to a child or special witness. Any
party seeking to use an original document or to have an original document passed around a courtroom
must make an application to the presiding judge prior to the commencement of the hearing.
20.10.5 Any document to be shown to the child or special witness must be scanned and emailed to the
court and printed by the court.

