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JUSTICE REINVESTMENT
Why is a different approach needed?

Imprisonment rates – Indigenous people

Analysing national imprisonment rates and looking at
where Western Australia (WA) sits compared to other
states and territories provides an integral context to
adopting a justice reinvestment strategy. In particular,
the comparatively high rates of imprisonment in WA
highlight the State’s opportunity to become a leader
in embracing this approach.

As at June 2016, Indigenous people represented 28%
of the total full-time prisoner population nationally,
while only accounting for approximately 2% of the
population nationally.2 This is an increase from 21%
of the total prisoner population in 2003.3 In WA, the
proportion of Indigenous prisoners is much higher.
As at 31 March 2016, Indigenous people constituted
38% of the total full-time prisoner population.4 WA
accounts for 22% of the national Indigenous prison
population.5

As at June 2016, the national average daily
imprisonment rate was 208 prisoners per 100,000
of the adult population. The Northern Territory (NT)
has the highest average daily imprisonment rate
(934 prisoners per 100,000 of the adult population).
The second highest average daily imprisonment rate
was in WA (308 prisoners per 100,000 of the adult
population): see Figure 1.

The imprisonment rate of Indigenous people per
100,000 of the adult Indigenous population in WA is
significantly higher than other states and territories.
For example, in June 2016, WA had 3,937 Indigenous
prisoners per 100,000 whereas the NT had 2,958: see
Figure 2. In WA, this represents a significant increase
from 2,472 Indigenous prisoners per 100,000 of the
adult Indigenous population in 2000.6

Imprisonment rates – states and territories

Figure 1.

There has been a significant increase in the use
of imprisonment as a response to crime in the last
sixteen years. As at June 2000, the national average
daily imprisonment was 144 prisoners per 100,000
of the adult imprisonment population. Again, WA
sat relatively higher than other states and territories
with the average daily imprisonment rate at 218 per
100,000 of the adult population.1

Figure 2.

a)	Rate is the number of prisoners per 100,000 adult Indigenous population7
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Economic cost of imprisonment
In 2014-2015, reported recurrent expenditure on
prisons and periodic detention centres (net of
operating revenues and excluding capital costs
payroll tax and expenditure on transport/escort
services) totalled $2.8 billion nationally. For WA,
reported recurrent expenditure on prisons and
periodic detention centres was $558 million.8
Nationally, in 2014-2015 the estimated annual
average cost per prisoner per day was $301 or
$109,865 per annum (comprising net operating
expenditure, depreciation, debt servicing fees and
user costs of capital).9 In WA, the estimated average
cost per prisoner per day was $359 or $131,035 per
annum.10
Social cost of imprisonment
Imprisonment affects the individuals confined, their
family and other close associates, and therefore
the economic and social conditions in their local
community. Incarceration can have a detrimental
psychological effect on a person during and after
the period of confinement. For example, for some
individuals, isolation from familiar places, friends,
and family members results in depression, anxiety,
and emotional withdrawal. This is particularly so
for Indigenous people who need a connection to
community and culture for wellbeing, as indicated by
a recent study from Yawru. 11
Difficulties in obtaining legitimate employment
increase the pressure and temptation for former
offenders to earn income through illegitimate means.
Inability to obtain steady, quality employment is one
of the biggest risk factors for offender recidivism.
Former offenders contend with the time lost from
their work or education. Released prisoners may
lack the appropriate attire or knowledge of business
norms needed to present in a manner reasonably
likely to lead to employment, even with fair-minded
employers. When employment is found it is generally
at the lower end of the income scale.
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Families of prisoners are collateral damage. If an
otherwise responsible adult is removed from the
home, the household loses economic resources, and
social and emotional support. The effects on children
may be particularly negative if a parent or other
supportive adult is removed from their lives.
Attitudes that develop in childhood and adolescence
influence choices individuals make as they transition
into adulthood. For example, having a negative adult
role model may hinder the children from developing
positive attitudes about work and responsibility.
And, if criminality is perceived as acceptable adult
behaviour, some children may routinely become
criminals themselves rather than engage in legitimate
employment.12
What is justice reinvestment?
Orthodox principles of sentencing are focused
on four key results: punishment, deterrence,
rehabilitation and incapacitation. Their collective
result and the ultimate purpose of our criminal
justice system is to reduce the incidence of crime.13
However, there is little evidence that there is any
relationship between high levels of imprisonment
and low rates of crime.14 Such irrational crime
control policies are based on ‘popular punitiveness’
– seeking to allay public concern about crime but
failing to engage with research indicating its limited
effectiveness.15
The concept of justice reinvestment has the
same ultimate purpose of reducing incidence
of crime, however, the underlying premise is to
build communities rather than prisons. It is a
comprehensive government (at all levels), nongovernment, business and community coordinated
response funded through reversing prison population
growth. Justice reinvestment directs resources and
attention to communities that are disproportionately
represented in our prison system and also addresses
exacerbating factors that may be either systemic
or based in policy. As the Chief Justice of Western
Australia has previously stated ‘an ounce of
prevention is worth a pound of cure’.16
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Justice reinvestment dictates a scientific approach.
Its four steps are:
1. Gathering data on offending and the criminal
justice system;
2. Developing options to generate savings in the
prison system and initiatives to reduce prison
populations;
3. Redirecting funds from corrective services to
implement programmes in ‘targeted’ locations to
reduce offending; and
4. Evaluating the effectiveness of the programmes.
Step 1 – Gathering data
The first step requires an analysis of data and trends
affecting incarceration rates, including identifying
the geographic areas producing the highest number
of prisoners (and the greatest cost to the criminal
justice system).17 Analysing the data also seeks to
understand the causal reasons for offending (eg
drug and alcohol abuse, domestic violence, punitive
laws).18
This task should to be undertaken by non-partisan
independent authorities, such as the ABS or the
Productivity Commission, that have been given
access to necessary departmental databases and
statistics. The federal government should adopt
standardised data collection policies that are
consistent nationally.19

A pertinent example contributing to high rates
of imprisonment in WA is the three strikes home
burglary legislation. This provides that if an
adult or juvenile is convicted of a home burglary
three or more times, a mandatory 12-month
minimum imprisonment sentence applies.24 This
has a disproportionate impact on Indigenous
children, thereby exacerbating systemic bias
against Indigenous offenders generally.25 A way to
circumvent this could be for police to give out more
cautions and warnings rather than charging young
offenders.26
On the other hand, the recent introduction of the
Sentencing Legislation Amendment Bill 2016
(WA) aims to provide the courts with alternative
sentencing options for those persons convicted of
lower level offences. The Bill also aims to stop the
cycle of offending associated with entry into the fines
enforcement system.27
Step 3 – Implementing programmes
The third step is to quantify the savings and use
them to reinvest in high-risk communities, based on
the information gathered in the last two steps.28 For
example, if there is a particular problem with driving
related offences (e.g. driving without a licence), then
services providing free driving lessons could be
introduced.29

Step 2 – Development of options
In the second step savings are made by reducing
the cost of expanding the prison system and by
diverting funds to initiatives that reduce the prison
population.20 This involves looking at why there are
such high rates of imprisonment and why people
return to custody.21 Often this involves looking at the
way parole violations and bail matters are dealt with,
as well as providing community based alternatives
to imprisonment.22 This step necessarily requires
community consultation and engagement around
the causes and solutions to crime in that particular
area.23
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Step 4 – Evaluate the effectiveness of programmes
Finally, the effectiveness of all diversionary initiatives
and programmes to reduce recidivism must be closely
examined. Unless there are desired results after an
initial review and feedback process allowing proper
time for the programme to develop and an opportunity
to overcome any perceived failures, initiatives should
be abandoned.
Since 2013 Just Reinvest NSW has partnered with
Maranguka, an Indigenous community group to
develop a justice reinvestment framework. The
implementation phase began in June 2016 but there
have already been encouraging reports that indicate
the justice reinvestment strategy is working.30

Recommendation
The Law Society of Western Australia recommends that the State Government adopt a justice
reinvestment strategy as well as advocate for a nationally consistent approach. This requires:
1. The establishment of an independent body which has access to government department databases
and statistics so that high-risk communities can be identified;
2. Advocating for the adoption of standardised data collection nationally and the contribution to such
data by the Government of Western Australia;
3. The identification of savings within the justice system;
4. The development of, and re-investment of the justice system savings in community-led and
Indigenous-led diversionary and early intervention programs and initiatives to reduce recidivism;
5. Additional Federal and State funding to support the diversionary approach; and
6. The development of a pilot programme in remote WA with ‘step 1’ of the programme commencing
by the end of 2017.
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