State Government and
Opposition respond
to the Law Society’s
Policy Positions

FAMILY VIOLENCE
The vast majority of dangerous, abusive and violent
behaviour that occurs in the privacy of people's
homes is committed by men against women.
In early 2015, the Council of Australian Governments
(COAG) agreed to take urgent collective action to
address the unacceptable level of violence against
women in Australia.
LAW SOCIETY POLICY POSITION

In December 2016 the Law Society of
Western Australia wrote to both the Hon
Michael Mischin MLC, Attorney General of
Western Australia, and Mr Mark McGowan
MLC, Leader of the Opposition asking
them to respond to the Law Society’s
policy positions on a range of legal issues
affecting community members and the
legal profession in Western Australia.
The letters and policy statements in their
entirety are available at
lawsocietywa.asn.au.
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The Law Society seeks the support of both parties
to:
•

Properly fund courts dealing with family law
matters, as well as family violence support
services;

•

Develop and implement domestic violence
strategies for particularly vulnerable groups,
including Indigenous Australians and those from
culturally and linguistically diverse communities;
and

•

Identify and implement measures designed to
reduce the prevalence of domestic and family
violence.

LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government is strongly
committed to address the problem of
family violence in Western Australia and
passed landmark legislation in November
2016, representing the biggest overhaul
of family violence legislation in the State’s
history, the Restraining Orders and
Related Legislation Amendment (Family
Violence) Act 2016 (WA) (the ROAR
Act), which formed the centrepiece of a
comprehensive legal reform program in
respect of family violence.
The ROAR Act is part of the
Government’s overarching family violence
response plan, entitled Freedom from
Fear: Working towards the elimination of
family and domestic violence in Western
Australia – Action Plan 2015. Both the
Action Plan and the ROAR Act aim to
increase safety for victims of family
violence, and strengthen integrated,
accountable and effective interventions
targeting perpetrators of family violence
and abuse.
The ROAR Act introduced a new Family
Violence Restraining Order (FVRO) –
supported by new definitions, objects
and principles – all of which promote
an evidence based, contemporary

understanding of the dynamics of family
violence within the justice system. Of
particular importance are the following
innovative changes:
•

A new definition of ‘family violence’
modelled on the definition in the
Family Law Act 1975, that refers to
behaviour that coerces, controls and
causes fear in the victim;

•

Express inclusion of cyber-stalking
and technology-facilitated abuse in
the definition of family violence as
behaviour that may form the basis
for seeking an FVRO – a first for
Australia;

•

Narrowing the court’s discretion
to not make an FVRO where the
grounds for an FVRO are met (that is,
the court must make an order unless
there are ‘special circumstances’);

•

Relaxation of the rules of evidence in
final order hearings, with procedural
fairness safeguards for both parties,
to minimise re-traumatisation of
victims during court hearings; and

•

Special provision for extended
duration of an FVRO where the
respondent is imprisoned to cover

the period of imprisonment plus two
years post-release.
The legislation also doubled the 10-year
maximum sentence for the offence of
unlawful assault causing death, which
was introduced to deal with ‘one-punch’
homicides but had also been useful in
family violence cases when murder or
manslaughter could not be proven. The
laws also offered protection to pregnant
women and their unborn child, with a
person who intentionally causes grievous
bodily harm to a pregnant women which
results in the loss of her pregnancy, will
face up to 20 years’ imprisonment.
Importantly, perpetrator accountability is
also a key focus of the ROAR Act. For the
first time in Western Australia, a court will
be able to make a mandatory Behaviour
Change Program orders as an adjunct to
an FVRO.
To complement the ROAR Act, the
Liberal-led Government has also
introduced a new integrated court model,
known as the Family Violence List, in
metropolitan Magistrates Courts and has
committed to introducing legislation to
enable Western Australia to participate
in the National Domestic Violence Order
Scheme.

LABOR OPPOSITION RESPONSE

LIBERAL GOVERNMENT RESPONSE

LAW SOCIETY POLICY POSITION

WA Labor has released a number of
policies in relation to law reform matters
including, but not limited to, commitments
to:

The Government provided Legal Aid WA
with an additional $3 million in 2015-16
(over and above the expensive cases
funding) to ensure that sufficient funding
is available to provide representation to
persons facing charges on indictable
matters. Legal Aid WA also received a
14 percent increase in Commonwealth
funding under the National Partnership
Agreement for Legal Assistance Services.
However, funding provided has had to
reflect the general economic and financial
position of the State.

The Law Society is seeking the support of
both parties to:

•

Create a judicial system that is
focussed on the victims of crime;

•

Address the recommendations from
the Law Reform Commission of WA
discussion paper into Family and
Domestic Violence;

•

Introduce laws against nonconsensual publication of intimate
photos and videos;

•

Legislate to end the time limit
therefore allowing child sexual abuse
victims to take legal action;

•

Provide legal protection of the
accommodation and housing rights
of victims of family and domestic
violence victims;

•

Strengthen legislation by addressing
the recommendations of the
Enhancing Family and Domestic
Violence Laws: Final Report prepared
by the Law Reform Commission of
WA;

•

Make it easier and less traumatic for
victims to obtain violence restraining
orders;

•

Introduce an electronic monitoring
trail for violent offenders.

The Government is continuing to monitor
legal assistance arrangements, to manage
the impact of the withdrawal of Aboriginal
Legal Services WA from a number of
outer metropolitan and regional court
locations and to make representations to
the Commonwealth regarding the funding
cuts made to Community Legal Centres.
I have made a number of approaches to
the Commonwealth Attorney General on
the funding challenges faced by the legal
assistance sector, including on the future
funding and resourcing requirements of
Community Legal Centres from 2017-18
onwards.

Determination of unfitness
1.

Laws and legal frameworks
affecting people involved in court
proceedings in Western Australia
should be reformed to reflect the
National Decision-Making Principles
proposed by the Australian Law
Reform Commission and to facilitate
Australia’s compliance with art 12 of
the United Nations Convention on the
Rights of Persons with Disability.

2.

The criteria for unfitness should
focus on the defendant’s ability to
make rational decisions in order for
a person to effectively participate in
a trial.

3.

It is important that mechanisms
are implemented to ensure that
defendants who would otherwise be
determined to be unfit to stand trial
are provided with adequate supports
to be able to stand trial for the
following reasons:
(a) To ensure that innocent people
are not pleading guilty (or being
advised to plead guilty) in order
to avoid the consequences of
unfitness; and

MENTALLY IMPAIRED
ACCUSED

(b) Defendants, found unfit to
stand trial, who are placed on
supervision orders are unable
to have their supervision orders
revoked because they continue
to breach the conditions of the
order.

Unfitness to stand trial

LEGAL ASSISTANCE
FUNDING
The Law Society has promoted the Law
Council of Australia Legal Aid campaign
and the ongoing strategy for the
campaign in Western Australia.
LAW SOCIETY POLICY POSITION
The Law Society seeks the support of
both parties to:
•

Return the Commonwealth’s share of
legal aid commission funding to 50%
with the States and Territories being
an additional $126m in the 2016
Commonwealth Budget;

•

Immediately provide a further $120m
to cover civil legal assistance, with
the States and Territories contributing
$80m, comprising a total of $220m,
as recommended by the Productivity
Commission;

•

Immediately reverse further
Commonwealth funding cuts to legal
assistance services announced in
2014, including those due to take
effect from July 2017.

Western Australia has a particularly
unsatisfactory regime for dealing with
accused person who are unfit to stand
trial. The Criminal Law (Mentally Impaired
Defendants) Act 1996 (WA), does not
place limits on the period of custody
orders for persons detained after being
found not mentally fit to stand trial. It does
not provide for any process of review.
The person is detained at the ‘Governor’s
pleasure’.

Limits on detention
1.

The Criminal Law (Mentally Impaired
Defendants) Act 1996 (WA) should
be amended to place limits on the
period of custody orders for persons
detained after being found not
mentally fit to stand trial.

2.

The period of detention should not
exceed the period which a court
determines the individual would have
been detained if convicted, bearing
in mind all the circumstances which
the court would have taken into
account in sentencing the individual.
The Criminal Law (Mentally Impaired
Defendants) Act 1996 (WA) should be
amended to provide that a custody
order must not be made unless the
statutory penalty for the alleged
offence includes imprisonment or
detention. Such an order should not
be permitted to run for longer than
the alleged offences, if proved, would
justify.

Indefinite sentences
Section 98 of the Sentencing Act
1995 (WA) provides for indeterminate
sentences. In Chester v The Queen [1998]
165 CLR 611, referring to s 662(a) of the
Criminal Code (the predecessor to the
current provision), the High Court in a joint
judgement said:
“… the stark and extraordinary
nature of punishment by way of
indeterminate detention, the term of
which is determinable by executive,
not by judicial decision, requires
that the sentencing judge be clearly
satisfied by cogent evidence that
the convicted person is a constant
danger to the community.”

LIBERAL GOVERNMENT RESPONSE
Mental health and wellbeing is a
cornerstone of maintaining a healthy
life. However, almost half (45%) of all
Australians will experience a mental health
problem over the course of their lives; 1 in
5 will do so in any given year.

no longer than the term the person
would likely have received, had they
been found guilty of the offence;
•

Introduce new procedural fairness
provisions, which provide for rights to
appear, appeal and review;

•

Ensure determinations about the
release of mentally impaired accused
from custody, and the conditions to
be attached to such release (if any),
are made by the Mentally Impaired
Accused Review Board but with a
right of review before the Supreme
Court on an annual basis; and

With the impacts of mental ill health and
alcohol and other drug dependency
being so widely felt, it is important that
these issues are given prominence within
Cabinet and Government.
Only the Liberal government has
recognised this need, having undertaken
significant reform to Western Australia’s
mental health system since 2008. This
includes appointing Western Australia’s
first Minister for Mental Health and
establishing our first Mental Health
Commission; the appointment of the
State’s first Mental Health Advisory
Council in 2011 and introducing a
new Mental Health Act in 2014, which
improves the rights and protections for
involuntary patients and supports the
active involvement of families and carers.
Since the Liberals formed government
in 2008, the funding for mental health
and alcohol and other drug services has
increased by an unprecedented 83.9%,
from $470.8 million to $865.8 million. This
has enabled services and supports to
expand across the state.
The Liberal-led Government has
undertaken significant work to reform the
way the justice system deals with people
affected by mental ill health. This has
included the implementation of Western
Australia’s first mental health court
diversion and support project, as well as
the opening of Western Australia’s first
Disability Justice Centre.
The Liberal-led Government is committed
to introducing a Bill that will amend the
Criminal Law (Mentally Impaired Accused)
Act 1996 (WA) (CLMIA Act) as informed
by the report on the CLMIA Act Review
tabled in Parliament in April 2016.
LABOR OPPOSITION RESPONSE
WA Labor has committed to introducing
the following reforms to the Criminal Law
(Mentally Impaired Accused) Act 1996 in
the first year of office which will:
•

•

Allow the judiciary the discretion
to impose a range of options for
mentally impaired accused such as
community-based orders for mentally
impaired accused found unfit to
stand trial;
Limit terms so custody orders are

•

Introduce a provision whereby,
if requested by counsel for the
accused, the prosecution must
establish a prima facie case before a
custody order can be made.

There is clearly further work to be done to
reform the Act, however these initial steps
are urgent for the well-being of mentally
impaired accused.

enduring powers of attorney and
guardianship.
Further information on these and WA
Labor’s other policies can be found at
www.markmcgowan.com.au

ROYAL COMMISSION
INTO INSTITUTIONALISED
RESPONSES TO CHILD
SEXUAL ABUSE
The Royal Commission into
Institutionalised Responses to Child
Sexual Abuse was established by the
Australian Government in November
2012 with the final report due by 15
December 2017. The Western Australian
Government has introduced a Bill
into Parliament which will remove the
limitation period for bringing a claim for
child sexual abuse.
LAW SOCIETY POSITION

PROBATE
The Law Society is concerned that the
legacy for a husband or wife, which may
include a de facto partner as defined in
the Administration Act 1903 (WA) (the
Act), usually referred to as the statutory
legacy, is manifestly inadequate leading to
hardship in already difficult circumstances
for many Western Australian community
members whose partners die intestate.
The current statutory legacy in Western
Australia is $50,000 or $75,000. This
statutory legacy has not been amended
since 1982. In order to increase the
amount of the statutory legacy it is
necessary to amend Section 14 of the
Act.

The Law Society seeks the support of
both parties to:
•

The development of a single or
nationally consistent redress scheme;

•

Ensure that funding for legal
assistance services is made
available to assist applicants in the
development of any redress scheme;

•

Consider nationally consistent
reforms to civil litigation laws
affecting survivors of child sexual
abuse through the Law, Crime and
Community Safety Council; and

•

Support the Limitation Amendment
(Child Sexual Abuse Actions) Bill
2015 removing the limitation period.

LAW SOCIETY POLICY POSITION

LIBERAL GOVERNMENT RESPONSE

The Law Society recommends the
statutory legacy be increased with
reference to the median house price and
set by Regulation.

Civil litigation reform in the context of
child sexual abuse claims was considered
by a Cabinet Subcommittee. On 17
January 2017, the Premier announced
that legislation will be drafted to remove
the limitation period for victims of child
abuse and that no cap would be placed
on the maximum damages that can be
awarded to survivors.

LIBERAL GOVERNMENT RESPONSE
The Government intends to progress
amendments to the Administration Act
1903 (WA) during the course of 2017.

LABOR OPPOSITION RESPONSE
LABOR OPPOSITION RESPONSE
WA Labor has released a number
of policies in relation to law reform
matters including, but not limited to,
commitments to expedite the enactment
of amendments to the law surrounding

WA Labor has released a number of
policies in relation to law reform matters
including, but not limited to, commitments
to legislate to end the time limit therefore
allowing child sexual abuse victims to
take legal action.

Policies relating to
sentencing

that their bail will be revoked until
such time as they are sentenced.
The explanatory memorandum (or
accompanying speech) does not set
out a detailed analysis (by case study
or statistical analysis) or basis for a
genuine concern that accused’s on
bail pending sentencing (but after
conviction) have failed to attend upon
sentencing date.

BAIL
A large remand prisoner population is
a problem. Firstly, a remand prisoner
by definition is yet to have their guilt
adjudicated by the Court. The taking
of a person’s liberty, especially in
circumstances where they are presumed
innocent, should not be done lightly
and only in appropriate circumstances.
Secondly, and perhaps more important
politically, detaining people unnecessarily
in custody during the criminal process is
expensive.
LAW SOCIETY POLICY POSITION
The Law Society seeks the support of
both parties in regard to the following
matters:
The following matters are proposed as
considerations in the election process:
1.

Resources should be allocated to
ensuring that those accused that
have bail granted are able to take up
bail.

2.

Adequately fund bail co-ordinator
positions, particularly Aboriginal and
Torres Strait Islander positions are
essential.

3.

Adequately fund prison visiting
services (such as Legal Aid and
ALSWA) to ensure that those who
are unable to meet the conditions
of bail are quickly identified, and if
appropriate, applications to vary bail
conditions are made.

4.

5.

6.

Making it easier to seek the removal
of prohibitive conditions (such as
surety conditions).
Clarity in terms of the proposed
amendments regarding the
requirement to take into account
victim (and family) views regarding
bail. At present it is not clear
whether “if available” imports a
requirement that those views must
be sought before bail is considered.
The practical effect could be that
bail applications are delayed for a
significant number of matters (given
the breadth of the term “serious”).
The effect that post conviction-presentence bail changes might have
on whether an accused enters a
plea of guilty and (more likely) the
timing of when that plea might be
entered. There is a real risk that
accused people may delay the
entering of a plea of guilty for fear

LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government supports
initiatives to reduce unnecessary
incarceration. Amendments proposed
in the Bail Legislation Amendment Bill
2016 sought to allow greater flexibility to
dispense with bail or to vary or revoke
bail conditions when appropriate. This
is intended to have a favourable effect
in reducing the numbers of people in
custody while on remand for minor
offences.
The Bail Legislation Amendment Bill 2016
also introduced additional considerations
which a bail decision-maker must take
into account. In order to ensure that
this does not cause delay in decisionmaking, the additional factors are
qualified, for example, "to the extent
that it is practicable … the physical and
mental health of the accused" and "…
in the case of a serious offence, the
views of any victim … (if available to the
authorized officer or judicial officer) …". In
these instances there is no intention that
the decision-making be delayed for an
investigation into the additional factors.
Should the Liberal-led Government be reelected, this Bill would be reintroduced.

DEATH PENALTY
Contrary to the right to life and the right
not to be subjected to cruel, inhuman
or degrading punishment (as enshrined
in the Universal Declaration of Human
Rights and the international Covenant
on Civil and Political Rights) the death
penalty still exists in many countries
around the world.
LAW SOCIETY POLICY POSITION
The Law Society seeks the support of
both parties to:
•

Support and implement the
recommendations arising from the
Joint Standing Committee on Foreign
Affairs, Defence and Trade’s Report
into Australia’s Advocacy for the
Abolition of the death penalty;

•

Promptly conduct a review of
legislative arrangements for

extradition and mutual assistance to
ensure that they uphold Australia’s
obligations as a signatory to the
Second Optional Protocol to the
International Covenant on Civil and
Political Rights;
•

Strengthen Australia’s domestic legal
framework and arrangements to
ensure Australia does not expose a
person elsewhere to the real risk of
execution; and

•

Develop a strategy for the abolition
of the death penalty, which outlines
the methods to be employed to
proactively advance the objective of
global abolition.

LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government does not
support the reintroduction of capital
punishment.
LABOR OPPOSITION RESPONSE
WA Labor has a long standing opposition
to the death penalty and is committed to
working with the Federal Government to
strengthen Australia’s advocacy against
the death penalty.

IMPRISONMENT OF FINE
DEFAULTERS
Many Australian jurisdictions have
removed the possibility of imprisonment
being imposed solely on the basis of
continued fine default, with imprisonment
only available once a defendant has failed
to meet the requirements of a community
service order. However, imprisonment for
repeated fine default does still occur in
other jurisdictions. These laws often affect
those living in rural and remote Australia,
the poor, and Indigenous Australians.
For example, 43% of the 1,358 people
who entered prison in WA, solely for the
purpose of clearing fine defaults in 2013,
were Indigenous Australians. Difficulties
may arise where individuals are reliant on
vehicles for their employment or where
they are unable to pay a fine or readily
arrange alternative methods of payment.
LAW SOCIETY POLICY POSITION
The Law Society recommends there
be amendments to legislation at a
Commonwealth and State level to
allow for powers that would provide
for automatic garnishing of Centrelink
benefits, subject to a safeguard that fine
defaulters are not deprived of a minimum
living income, and salaries by employers
and companies to prevent defaulting on
court fines.

LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government is
progressing a raft of changes to the
fines enforcement process; including
discussions with the Commonwealth
on the potential garnishment of social
security benefits. Whilst committed
to imprisonment as an enforcement
option of last resort, the Government
is developing legislative initiatives
around improving the way Work and
Development orders operate, permitting
police officers to “stay” a Warrant of
Commitment and more flexible time to
pay arrangements.
In addition, amendments included in the
Sentencing Legislation Amendment Act
2016 will act to reduce the courts’ reliance
on fines up front. The amendments
provide for an enhanced Conditional
Release Order as an alternative to a fine
and for the introduction of a suspended
fine.

MANDATORY SENTENCING
Increasingly, Australian Parliaments are
intervening in sentencing practices. In
WA, this includes the recent expansion of
the 'three strikes' home burglary laws.
Politicians enacting mandatory sentencing
laws claim to be responding to the
public calling for harsher sentences, with
the courts perceived as too lenient on
crime. Unfortunately, the public is largely
misinformed about crime and justice
matters.
Mandatory sentencing regimes are the
most concerning manifestation of these
parliamentary interferences. Such regimes
impose unacceptable restrictions on
judicial discretion and independence,
and undermine fundamental rule of law
principles.
LAW SOCIETY POLICY POSITION
The Law Society seeks the support of
both parties to:
•

Adopt policies which reject
mandatory sentencing and repeal
laws that impose minimum terms of
imprisonment;

diversionary non-custodial options,
which may be more effective for
reducing crime while remaining
compatible with the rule of law and
Australia’s human rights obligations.
•
LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government is in favour
of providing flexible sentencing options
for offenders as is evident from the recent
new sentencing options introduced
through the Sentencing Legislation
Amendment Act 2016. However, the
Government is also of the view that
the current limited use of mandatory
sentences is suitable for those offences
to which they apply and proposals
outlined in the recently announced
methamphetamine strategy are in line with
community expectation and concerns.
LABOR OPPOSITION RESPONSE
WA Labor has released a number of
policies in relation to law reform matters
including, but not limited to, commitments
to:
•

•

•

Partner with a Western Australian
University to establish a Bureau of
Crime Statistics and Research to
provide independent, evidence based
research on crime and justice;

WA Labor has released a number of
policies in relation to law reform matters
including, but not limited to, commitments
to introduce no body, no parole laws.

PRESUMPTION AGAINST
BAIL
The Northern Territory’s Government has
introduced new legislation into Parliament
to make bail rules stricter for repeat
juvenile and adult property offenders.
LAW SOCIETY POLICY POSITION
The Law Society seeks the support of
both parties to:

Re-establish the Law Reform
Commission as an independent
body and task it to report on various
matters of current sentencing policy;

•

Create a sentencing database in WA
that will provide comprehensive data
of all sentences imposed across the
Supreme, District, Magistrates and
Children’s Court jurisdictions.

Consider alternative, evidence-based
justice strategies that are more likely
to achieve lower rates of crime and
improved community safety.

LIBERAL GOVERNMENT RESPONSE

NO BODY, NO PAROLE
The Labor Opposition in Western Australia
has introduced a 'no body, no parole' Bill
into Parliament that would prevent people
convicted of murder from being able to
qualify for parole unless they provide
police with the location of the body of
their victim.

Refrain from the creation of new
mandatory sentencing regimes;

•

Provide flexible sentencing options
for offenders; and

LAW SOCIETY POLICY POSITION
The Law Society:
•

LABOR OPPOSITION RESPONSE

Withdraw any plans to remove the
presumption in favour of bail for
repeat property offenders; and

•

Repeal mandatory sentencing
laws and implement alternatives
to mandatory sentencing, such as
justice reinvestment strategies and

Considers that there is no need for
the amendment as it is covered
under the current provisions relating
to parole.

•

The problem with these laws is that a
person who is innocent and wrongfully
convicted would never be able to qualify
for parole (for example, Andrew Mallard).

•

an offence relating to the death of a
person, the extent (if any) to which
the prisoner has assisted in the
location of the person’s remains;”
and

Does not support the Opposition Bill
to amend section 5A by inserting
“(ca) if the prisoner is in custody for

The Liberal-led Government does not
intend to amend the Bail Act 1982 (WA) to
provide for a presumption against bail for
repeat property offenders.

Policies relating to the
Closing the Gap strategy
CLOSING THE GAP
Historically, the Closing the Gap strategy
is a long term, Coalition of Australian
Governments (COAG) framework that
builds on the foundation of respect and
unity provided by the 2008 National
Apology to Aboriginal and Torres Strait
Islander Peoples. In 2008, COAG agreed
to six ambitious targets to address
the disadvantage faced by Indigenous
Australians in life expectancy, child
mortality, education and employment.

LAW SOCIETY POLICY POSITION

•

Consideration of the increased use
of infringement notices in appropriate
cases;

•

Making the bail process more flexible
through amendments to the Bail Act
1982; and

•

Expansion of ‘Open Days’, where
Aboriginal people can directly access
services in relation to the payment of
fines and obtaining, maintaining and
regaining a motor driver’s licence.

The Law Society seeks the support of
both parties to:
•

•

Establish 'justice targets' under the
Closing the Gap framework to reduce
rates of Indigenous imprisonment
and violent offending;
Establish a national agency to collect
and evaluate comprehensive data on
corrections, law enforcement, juvenile
justice, diversionary measures, to
inform government policies around
crime and imprisonment;

•

Repeal or amend all laws which
provide for a penalty of imprisonment
for offences arising from a fine
default; and

•

Abolish mandatory sentencing laws.

LIBERAL GOVERNMENT RESPONSE
The Premier, the Hon Colin Barnett MLA,
made a commitment in October 2014 to
reduce Aboriginal over-representation and
Aboriginal deaths in custody. The Liberalled Government’s response, developed
by the Justice Ministers Group, has
included:
•

Introduction of sentencing options
as alternatives to a fine, in an effort
to reduce imprisonment for a fine
default, through the Sentencing
Legislation Amendment Act 2016;

•

Examination of the processes
leading to imprisonment for fine
default, in particular, looking at
ways of improving how Work and
Development Orders (WDOs) are
administered and managed;

LABOR OPPOSITION RESPONSE
The disproportionate representation of
Aboriginal people in Western Australian
prisons is widely recognised as a serious
and long standing problem. The impact
of the Liberal National Government’s
policy on imprisoning fine defaulters in a
contributing factor, with the numbers of
Aboriginal people being imprisoned for
fine defaults increasing dramatically in the
last eight years.
WA Labor recognises the need for a
program of legislative reform to address
the disproportionate incarceration rate of
Aboriginal and Torres Strait Islander men,
women and children and a McGowan
Labor Government would be keen to
work closely with the Law Society when
we have access to the resources of
government that are not available to us in
Opposition.
WA Labor is also committed to improving
the health and welfare of Aboriginal
people by focusing on improving
education and economic opportunities
and delivering appropriate health services.

ACCESS TO JUSTICE
ISSUES FACED BY
ABORIGINAL AND TORRES
STRAIT ISLANDER PEOPLE
OF WESTERN AUSTRALIA
In Western Australia, there is no automatic
right to free legal representation or
assistance when accused of a crime.
Instead, to obtain free assistance an
individual must prove that they qualify
for the services provided by Legal Aid,
the Aboriginal Legal Service of Western
Australia or a community legal centre that
is funded to advise on criminal law issues.
However, due to a lack of funding to
these services, the ambit of those able to
obtain assistance is ever decreasing.
LAW SOCIETY POLICY POSITION
The Law Society seeks support of both
parties to:
•

Improve funding to Community Legal
Centres (CLCs), in particular to the
Aboriginal Legal Service of Western
Australia (the ALS) and the Family
Violence Prevention Legal Service
(the FVPLS). The overrepresentation
of Indigenous people within our
judicial system is greatly due to
limited access to justice. The funding
of CLCs has been proven to greatly
reduce incarceration rates. In relation
to Indigenous people, dedicated legal
services are the preferred and most
culturally appropriate provision of
community legal services. Research
shows that Indigenous people, and
in particular women, are dissuaded

from approaching mainstream legal
services, with language barriers and
cultural sensitivity being the main
reason for this. Greater funding to
Indigenous legal services, such
as the ALS and the FVPLS would
provide greater access to justice to
Indigenous people and would greatly
decrease their incarceration rate.
•

•

Improve funding for interpretation
and translation services within the
Courts, allowing Indigenous people
to communicate with the Court in
their native Australian language. For
some Indigenous people, English
is a second language. This creates
confusion and misunderstanding for
the legal system and procedures.
Justice would be greatly improved
if Indigenous people were given
better access to interpretative and
translation services in relation to
judicial proceeding. Indigenous
people could be granted a statutory
right to have interpreting services
available at all stages of the judicial
proceedings, as is the case in certain
areas of Canada. They could also
have the statutory right to lodge
documents and correspond with the
court in their native languages, as is
the case in certain areas of Norway.
In order to do this, funding for
interpretation and translation services
within the court must be improved.
Improve funding for Indigenous
judicial and corrective service staff.
It has been proven in the Rangatahi
Youth Courts of New Zealand that
the incorporation of cultural beliefs
and practices into court procedure
places greater expectations on
Indigenous offenders and causes
greater remorse. The effect that
these practices have had on court
proceedings can also be applied to
other areas of the judicial system.

By using Indigenous judicial and
corrective service staff, an element of
cultural expectation can be applied to
the offender and used to encourage
better social behaviour in the future.
It also improves communication
between accused persons and the
correction system, allowing the
accused to better understand the
reasoning behind what is happening,
and for the judicial and corrective
service staff to better understand the
offending behaviour.
LIBERAL GOVERNMENT RESPONSE
Funding for the Aboriginal Legal Service
of Western Australia and other culturally
appropriate legal assistance services is
the responsibility of the Commonwealth
Attorney General, while the WA
Government provides funding to the
Family Violence Prevention Legal Service
through Legal Aid.
The State Government through individual
courts, has, and will continue to, provide
interpreters when requested and/or
required. The Department of the Attorney
General has established Aboriginal Liaison
Officer (ALO) positions in a number of
courts with a total of 7 positions currently
classified under section 50D of the
Equal Opportunity Act 1984 (WA) where
Aboriginality is considered an essential
requirement for the role.
The ALO role is to optimise Aboriginal
peoples’ access to, confidence in and
use of the range of services provided
by Courts and seeks to reduce overrepresentation of Aboriginal people as
offenders in the criminal justice system.
LABOR OPPOSITION RESPONSE
WA Labor recognises the need for a
program of legislative reform to address
the disproportionate incarceration rate of

Aboriginal and Torrs Strait Islander men,
women and children.

DEATHS IN CUSTODY
AND INCARCERATION
OF ABORIGINAL AND
TORRES STRAIT ISLANDER
PEOPLES
15 April 2016 was the 25th anniversary
of the Royal Commission into Aboriginal
Deaths in Custody.
The Royal Commission was established
in October 1987 in response to a growing
public concern about the number of
deaths of Aboriginal people in custody.
The National Report of the Royal
Commission was released in April 1991.
The inquiry was limited to the deaths of
Aboriginal and Torres Strait Islanders
after an arrest or conviction, whether
by suicide, natural causes, medical
conditions and/or injuries caused by
police. The terms of reference for the
inquiry limited it to such deaths between
1 January 1980 and 31 May 1989, which
included 99 cases.
LAW SOCIETY POLICY POSITION
The Law Society supports both parties
to work with Aboriginal and Torres
Strait Islander communities to invest in
holistic early intervention, prevention and
diversion strategies to militate against
involvement with the criminal justice
system and incarceration and to:
1.

Implement smarter, evidence-based
and more cost-effective solutions
which drive sustainable change
and which help to prevent deaths
in custody by avoiding the use of
incarceration, other than as a last
resort. This is a long term goal which

must be driven over a number of
campaign cycles.
2.

In the short term, recognising that
there is a significant number of
Aboriginal and Torres Strait Islander
peoples in incarceration, the Law
Society recommends that cultural
values are integrated into the prison
system in a community-led manner
to create a sense of ownership both
of the prison and the processes
it follows and, more importantly,
the issues facing the community
which are driving such high rates of
incarceration.

3.

Recognise any solution to the
high and growing levels of the
incarceration of Aboriginal and
Torres Strait Islander peoples must
be developed in partnership with
the community and provide for
leadership by the community in order
to be successful and sustainable.

4.

That the 12 key principles for reform
outlined by the Change the Record
campaign are adopted by the
government in order to close the
gap in the rates of imprisonment by
2040 and cut the disproportionate
rates of violence to at least close the
gap by 2040 with a prioritised focus
on strategies to assist women and
young people.

LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government has approved
a raft of measures aimed at reducing
Aboriginal deaths in custody and overrepresentation more generally in the
justice system.
Reforms to sentencing legislation also
aim to have a positive impact in reducing
over-representation. A new sentencing
option of suspended fine will allow a court
to suspend a fine that would ordinarily
be imposed for a period of up to 24
months, provided the person does not
re-offend during that time. Enhancements
to Condition Release Orders aim to give
the court a genuine alternative to a fine,
by allowing offenders to demonstrate
good behaviour and take part in approved
activities or unpaid community work.
Conditional Release Orders have been
developed in such as way so as to
provide scope for Aboriginal organisations
to become involved in providing activities
or work for Aboriginal offenders.
The Government has a clear intent to deal
with low-level offenders by means other
than through the court and by means
others than a fine. These reforms will
have a positive impact in seeing fewer
Aboriginal people entering and becoming

entrenched in the justice system.

MANDATORY
SENTENCING
AND HOW IT
CONTRIBUTES TO
THE INCARCERATION
OF ABORIGINAL AND
TORRES STRAIT
ISLANDER PEOPLES
IN WESTERN
AUSTRALIA
For almost 25 years, mandatory
sentencing has been used by
successive governments in
Western Australia as a ‘populist
approach to sentencing’ to
counter media hysteria, attract
voter support and to give the
perception of being ‘tough on
crime’.
These laws impose minimum sentences
for certain offences, preventing
judges from considering the personal
circumstances and mitigating factors of
each case. This trend continues with the
Criminal Law Amendment (Home Burglary
and Other Offences) Act 2015.
Mandatory sentencing laws raise serious
concerns as to the WA Government’s
compliance with the ‘separation of
powers doctrine’ and international human
rights law, especially in relation to their
disproportionate impact on Indigenous
people, and particularly Indigenous young
people.
LAW SOCIETY POLICY POSITION
The Law Society seeks the support
of both parties to have mandatory
sentencing laws that apply to young
people repealed and that the Government
instead take a ‘justice reinvestment’
approach including:
1.

Investing in Indigenous-led and
culturally relevant prevention; and

2.

Intervention and diversionary
programs that target at-risk young
people and empowers communities.
Taking a strategic and holistic
approach like this would bring
Western Australia in line with
international obligations and will
make communities stronger and
safer.

LIBERAL GOVERNMENT RESPONSE
The introduction of mandatory sentencing
for offences such as home burglaries and
assaults on public officers was in line with
community expectations and concerns,
and has limited application.

ISSUES THAT CONTRIBUTE
TO THE INCARCERATION
OF ABORIGINAL AND
TORRES STRAIT ISLANDER
WOMEN IN WESTERN
AUSTRALIA
Delineating how ‘issues that apply to
women’ contribute to the incarceration
rates of Indigenous people is not a simple
task, partly due to the inherent difficulty
of definitively identifying any one factor as
causative of imprisonment rates. What is
clear is that there has been a particularly
drastic increase in the incarceration
rates of Indigenous women over the last
decade. Despite only accounting for 2.4%
of the adult female population, in 2015
Indigenous women comprised 36% of
women prisoners in Australia. This paper
attempts to illuminate why this is so and
draws on the recommendations of the
2014 Gender Bias Taskforce Report.
LAW SOCIETY POLICY POSITION
In relation to the incarceration rates of
Indigenous women, the Law Society
seeks the support of both parties to:
•

Fund adequate safe houses for

sentences on young offenders. This
directly contravenes the ConRC,
which states that detention for those
under 18 must only be a measure
of last resort, and that all sentences
prioritise the best interests of the
child. The CRC have recommended
the laws be repealed. Instead the
WA Government continues to extend
mandatory sentencing.

Indigenous offenders and this Court will
continue to be resourced. However, an
evaluation of the Kalgoorlie Community
Court did not reach the same conclusion
and was subsequently closed. There are
no current plans to expand Indigenous
Community Court to other locations.
As indicated previously, reforms to
enhance sentencing options of a
suspended fine will allow a court to
suspend a fine that would ordinarily be
imposed for a period of up to 24 months,
provided the person does not re-offend
during that time. Enhancements to
Conditional Release Orders aim to give
the court a genuine alternative to a fine,
by allowing offenders to demonstrate
good behaviour and take part in approved
activities or unpaid community work.
Conditional Release Orders have been
developed in such as way so as to
provide scope for Aboriginal organisations
to become involved in providing activities
or work for Aboriginal offenders.
Indigenous women and children
to escape family and domestic
violence, and provide affordable
housing for those left homeless by
these situations.
•

Encourage the Western Australia
Police to strengthen their efforts to
recruit and retain Indigenous women
and men as police officers and in
corrective service roles.

•

The State Government fund the
operation of Indigenous community
courts, including Indigenous-led
sentencing alternatives.

•

Enhance non-custodial sentencing,
a more flexible approach to fines
enforcement and the review of laws
which have disproportionate effect
on Indigenous women, such as
mandatory sentencing.

•

Where imprisonment is appropriate,
the potential for rehabilitation should
be optimised by ensuring adequate
funding to address the needs of
Indigenous women through the
availability of culturally appropriate
treatment programs to all prisoners
and to avoid overcrowding.

LIBERAL GOVERNMENT RESPONSE
The Department provides access for all
staff to cultural awareness training and
the issues relevant to cultural background
and gender.
The Department operates the
Barndimalgu Family Violence Court in
Geraldton. An evaluation found the court
to be particularly effective for dealing with

ISSUES AFFECTING
INCARCERATION RATES
OF ABORIGINAL AND
TORRES STRAIT ISLANDER
CHILDREN

•

Legislate to ensure that children
and adults are detained in separate
facilities. When Australia ratified
the ConRC, it made a reservation
to Article 37(c), which requires
children to be separated from adults
in prison, unless it is in the child’s
best interests not to do so. This is
used as justification for children
being detained with adult prisoners
where separation is not “considered
to be feasible having regard to the
geography and demography of
Australia.” The CRC has repeatedly
recommended that the reservation be
withdrawn.

•

Commence work with all state and
territory governments, through
COAG, to identify and address
gaps in the collection of standard
and disaggregated data related
to youth contact with the justice
system. The Council of Australian
Governments (COAG) provides
an avenue for federal, state and
territory governments to improve
the coordinated collection and
use of data to reform the youth
justice system. There are many
inconsistencies and gaps between
states and territories in collecting
relevant data. Inadequate
information is one of the barriers
preventing policy makers from more
effectively responding to the overrepresentation of Indigenous young
people in detention.

•

Work with relevant WA agencies
and stakeholders to identify areas of
unmet need for bail accommodation.
Fund indigenous community
controlled bail accommodation
and support services to ensure
that Indigenous young people are
not held in detention on remand
solely due to a lack of other options.
Particular focus should be given to
young girls and boys in out of home
care, and those with mental health
issues, and cognitive impairments.
Between June 2013 and June 2014
Indigenous young people were 23
times more likely than their nonIndigenous counterparts to be in
un-sentenced detention. Indigenous
young people are often held in

Western Australia has the highest rate
of over-representation of Indigenous
youth in detention in Australia. Change
is needed. In 2013–2014, Indigenous
young people in Australia were 26 times
more likely to be in detention than nonIndigenous young people. Aboriginal
and Torres Strait Islander young people
make up just over 5 percent Australia’s
population (10 - 17-years old), but 59% of
those are in detention.
LAW SOCIETY POLICY POSITION
The State Government address the high
rates of incarceration of young Indigenous
people in WA in the following ways:
•

Legislate to amend laws that do not
conform with the Convention on the
Rights of the Child (ConRC), with
regards to detention as a measure
of last resort, mandatory sentencing
and age of criminal responsibility.
Across Australia children are
criminally responsible from 10 years
of age despite the Committee on
the Rights of the Child (CRC) having
concluded that 12 is the lowest
internationally acceptable minimum
age of criminal responsibility. The
Criminal Code Act 1913 (WA)
sometimes requires magistrates
to impose mandatory minimum

detention on remand simply due to
a lack of suitable accommodation
and support to comply with bail
conditions.
•

•

Develop justice targets to reduce
Indigenous youth detention rates
and create safer communities. These
should be developed in consultation
with Indigenous People and their
representative offender and victim
organisations.
Develop youth bail legislation to
require that pre-trial detention
should occur only as a last resort
where there is flight risk or risk
to administration of justice upon
release. Assessment should be
case-by-case regarding necessity
and proportionality. International
human rights standards require that
detention for persons awaiting trial
must be the exception rather than
the rule.

significantly higher than other states and
territories.
LAW SOCIETY POLICY POSITION

The Department of Corrective Services
has recently released a green paper to
review the Young Offenders Act 1994
(WA). The purpose of the review is to
determine whether the Act is achieving
its objectives within the context of critical
issues and contemporary trends in youth
justice.
The Government is always open to
the expansion and improvement of
justice related data collection and use.
This Department also has a history of
supporting criminological research either
directly, or through organisations such as
the Australian Institute of Criminology and
the Telethon Kids Institute.

JUSTICE RE-INVESTMENT
As at June 2016, Indigenous people
represented 28% of the total full-time
prisoner population nationally, while
only accounting for approximately 2%
of the population nationally. This is an
increase from 21% of the total prisoner
population in 2003. In WA, the proportion
of Indigenous prisoners is much higher.
As at 31 March 2016, Indigenous people
constituted 38% of the total full-time
prisoner population. WA accounts for
22% of the national Indigenous prison
population.
The imprisonment rate of Indigenous
people per 100,000 of the adult
Indigenous population in WA is

WA Labor commits to:
•

Partner with a Western Australian
University to establish a Bureau of
Crime Statistics and Research to
provide independent, evidence based
research on crime and justice; and
Create a sentencing database in WA
that will provide comprehensive data
of all sentences imposed across the
Supreme, District, Magistrates and
Children’s Court jurisdictions.

The State Government adopts a justice
reinvestment strategy as well as advocate
for a nationally consistent approach by:
•

Establishing an independent body
which has access to government
department databases and statistics
so that high-risk communities can be
identified;

•

•

Advocating for the adoption of
standardised data collection
nationally and the contribution to
such data by the Government of
Western Australia;

•

The identification of savings within
the justice system;

WA Labor has explored the issue of
Justice Reinvestment in Opposition and
in government, with access to greater
resources, would be interested in
working with the Law Society and other
stakeholders to further explore how this
could apply to a Western Australian
context.

•

The development of, and reinvestment of the justice system
savings in community-led and
Indigenous-led diversionary and early
intervention programs and initiatives
to reduce recidivism;

LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government does not
intend to amend the legislation in respect
of the age of criminal responsibility.

LABOR OPPOSITION RESPONSE

•

•

Additional Federal and State funding
to support the diversionary approach;
and
The development of a pilot
programme in remote WA with ‘step
1’ of the programme commencing by
the end of 2017.

LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government supports the
development of evidence-based crime
prevention strategies tailored to address
the drivers of crime at the community
level.
The Government is also committed
to a tougher approach towards the
small number of offenders who commit
serious violent offences, particularly in
relationships, while at the same time
offering the courts alternative sentencing
dispositions for persons convicted of
lower level offences. To this end, the
Government has introduced measures
such as suspended fines and Condition
Release Orders as alternatives to a
fine. In addition justice agencies are
looking at alternatives to jailing serious
fine defaulters, moving some low level
offences from the courts to infringement
notices and Western Australia Police
is trialling a diversion initiative called
'Operation Turning Point'.
The Society’s recommendations around
improved crime data collections and
analysis including geocoding and
more robust, evidence-based policy
development are accepted.

Policies relating to the
legal profession
DIVERSITY AND EQUALITY
The extent which gender bias continues
to exist in the law and administration of
justice in Western Australia.
LAW SOCIETY POLICY POSITION
The Law Society adopted the National
Equitable Briefing Policy on 24 May 2016;
and is implementing (where possible)
the recommendations made in the
20th Anniversary Review Report 'Final
Directions Paper' to promote gender
diversity within the legal profession.
LIBERAL GOVERNMENT RESPONSE
The Department of the Attorney
General coordinates an interagency
response to the Gender Bias Review
recommendations. Considerable progress
has been made in implementing these,
including:
•

Updating the Equality before the Law
Benchbook;

•

Supporting the appointment of
capable, experienced women to
judicial positions;

•

Supporting flexible working
arrangements within States
Solicitor’s Office; and

•

New court facilities in Kalgoorlie,
Kununurra and Carnarvon that better
support the needs of child witnesses
and victims.

Western Australian public sector legal
agencies have already implemented
policies that allow staff to meet family
demands without sacrificing their career
goals. The State Solicitor’s Office does
support to the extent possible, flexible
work arrangements, including working
from home arrangements so that
employees can more effectively balance
home and work responsibilities. In 2016,
the State Solicitor’s Office had more
than fifty percent of legal staff that were
women and a quarter of the legal staff
work part time. In terms of salaries:
•

46 percent of practitioners are
classified at Class 4 (currently
attracting full time salary of $229,435)
and of these roles, half are occupied
by women;

•

Half of the 60% of practitioners
classified at Class 3 currently
attracting full time salary of $193,945
to $218,056) are women with a
majority working part time; and

•

Women comprise half of the new
articled clerks that started in 2016.

Of the 23 appointments this government
has made to judicial positions, 7 have
been women, including the first female
State Coroner.

JUDICIAL RESOURCES
A lack of judicial appointments and
resources is causing delays within the
Supreme Court of Western Australia. The
delay in obtaining a trial date is an issue
which the Court regards as unacceptable.
The effects of trial delays include:
•

Magnification of the harm to victims
by delaying vindication and closure,
and protracting their engagement
with the criminal justice system.

•

Many of those awaiting trial are also
in custody on remand. Those who
are acquitted at trial may have served
more than a year in prison, although
found not guilty.

•

Delayed trials are much less efficient
due to potential problems with the
location of witnesses and the fading
of memories.

standards in listing times for trials
and delivering judgments.

The Supreme Court of Western Australia
has the second highest number of judicial
officers per 100,000 people amongst
comparable states. Appointments were
made in July and November 2016,
meaning that the Supreme Court has full
complement of 21 judges.
LABOR OPPOSITION RESPONSE
In terms of resourcing matters, it is
difficult for the Opposition to get a full and
detailed picture of the State’s finances
and we are yet to see how much more
financial damage the Liberal Government
will do in the next two months.
As reported recently on the front page of
The West Australian newspaper ('Budget
Sham' 27 December 2016) there are
at least $1 billion in Liberal-National
Government spending commitments not
included in the Budget papers.
For these reasons, we will not know the
true state of the finances until we gain
government.
Noting that the Liberal-National
Government has increased debt by more
than 800 percent (from $3.6 billion to $33
billion), has a $3.4 billion deficit predicted
and ratings agency Moody’s has slashed
the State’s AAA credit rating down to
AA2, a WA Labor Government would
always act in a financially responsible way
when making budget decisions.

LEGAL PROFESSION
UNIFORM LAW
The Uniform Law harmonises regulation
of the legal profession, cuts red tape and
creates a single system to govern legal
practice. The scheme also promotes
informed consumer choice and has strong
consumer protection measures. The
Uniform Law's overall objectives are to
promote the administration of justice and
an efficient and effective Australian legal
profession through:

•

•

Maintain existing levels of judicial
resources; and

•

Provide additional resources to
ensure that the Courts meet national

empowering clients to make informed
choices about their legal options;

•

efficient, effective, targeted and
proportionate regulation; and

•

a co-regulatory framework with
appropriate independence for the
legal profession.

LIBERAL GOVERNMENT RESPONSE

LAW SOCIETY POLICY POSITION
The Law Society seeks the support of
both parties to:

•

consistency between States and
Territories in the law applying to the
Australian legal profession;

•

ensuring legal practitioners are
competent and maintain high ethical
and professional standards;

•

enhancing the protection of clients
and the public;

The Uniform Law is applied in NSW and
Victoria by local application Acts. Certain
jurisdiction-specific arrangements, such
as the operation of local authorities and
fees, are dealt with by local application
Acts and Regulations.
The Uniform Law and Uniform Rules
replaced the Legal Profession Act and
Regulations in both States on 1 July 2015.
LAW SOCIETY POLICY POSITION
The Law Society endorses the adoption
of the Uniform Law in Western Australia,
subject to the following variations:
•

The entrenchment of a Western
Australian representative on the
national Legal Services Council;

•

The continuation of a local regulatory
body that is run by representatives
of the legal profession and that is
independent of government; and

•

Maintenance of the following aspects
Western Australian legal costs
regime:
•

A legal costs committee with the
power to determine costs scales;

•

The power of courts to make
special costs orders; and

•

That costs agreements that are
not compliant with disclosure
obligations are voidable but not
automatically void.

LIBERAL GOVERNMENT RESPONSE
The Liberal-led Government is awaiting
a full evaluation by participating
jurisdictions. It continues to support
the development of a seamless legal
profession across Australia through
State legislation, provided the regulatory
arrangements are in the interests of the
WA public and all elements of the legal
profession.
LABOR OPPOSITION RESPONSE
WA Labor supports Legal Profession
Uniform Law across Australia with the
proviso that the Supreme Court and the
WA Legal Practice Board retain control of
the admissions and disciplinary functions
of the Board.

