Mr Nicholas van Hattem
President
The Law Society of Western Australia

PO Box Z5345

PERTH WA 6831

LAW SOCIETY OF WESTERN AUSTRALIA POLICY POSITION PAPERS
Thank you for your correspondence of 18 August 2020, 10 September 2020 and 6 November 2020
outlining your policy proposals for WA Labor to respond to, ahead of the 2021 Western Australian
State Election.
Firstly, let me acknowledge the important role of the Law Society of Western Australia with regard
to the justice system, by promoting reform aimed at improving justice related outcomes for all
Western Australians. I appreciate the significant amount of work that was undertaken to develop
your position papers.
Since 2017, the McGowan Government, through the leadership of the Attorney General, has
progressed a number of important reforms to enhance the justice system for the benefit of all
Western Australians.

Attached to this letter is a table that contains detailed responses to your position papers.
The McGowan Government has passed a number of significant Bills that have supported
improvements in the justice system. The legislative reform agenda included:
9 removal of limitation periods for victims of child abuse;
® introduction of the no body, no parole laws;
• passing laws which criminalise the non-consensual distribution of intimate images;
® implementing legislative reform through the passage of the Fines, Penalties and
Infringement Notices Enforcement Amendment Bill 2019, which ensures that imprisonment
for fine default alone is now truly an option of last resort;
• strengthening protections accorded to victims of family violence and increased
accountability for perpetrators through the Family Violence Legislation Reform Act 2020

(WA); and
® introduction of the Fligh Risk Serious Offenders Act 2020 (WA), which will improve
community safety within the Western Australian community.
The Government has also increased the number of judicial officers in the State and the capacity of
the courts to address matters before them, made improvements to processes surrounding family
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violence matters, continued to fund and promote the community legal sector, ensured the WA
Government signed up to participate in the National Redress Scheme for survivors of institutional
child abuse, and implemented a custody notification system to assist in improving the monitoring of
the welfare for all Aboriginal and Torres Strait Islander people who enter custody within Western
Australia.

Commencing in 2019, the four justice reform projects (Reducing Avoidable Remand, Increasing
Sentencing Flexibility, Increasing Appropriate Access to Parole and Expanding Electronic
Monitoring) provide opportunities to divert people away from custody through a supportive,
rehabilitative and culturally appropriate approach. In addition, this will also aid the Government s
efforts as a signatory to the National Agreement on Closing the Gap, specifically in relation to its
associated targets.

I would also like to highlight some other important initiatives by the McGowan Government that
have an impact on the justice system.
We have established Target 120, an early intervention strategy for at-risk young people aged
between 10 and 14, to help turn their lives around and improve family and community safety. The
McGowan Labor Government has committed $20.5 million over four years to implement Target 120
across 11 regional and metropolitan sites. Evidence shows a young person s participation in this
program significantly reduces the likelihood of them reoffending and having further contact with
police.

The McGowan Labor Government is committed to providing counselling services to regional WA
and has invested $6.5 million for the Aboriginal Governance and Leadership Development program
to help increase economic participation of Aboriginal people in regional WA, and $2.9 million to
deliver financial counselling services across regional WA.
The recent State Budget committed a further $6.8 million to the Aboriginal Community Connectors
Program that runs in 13 communities across regional WA including Kalgoorlie and Laverton. The
Aboriginal Community Connectors Program has successfully reduced the number of Aboriginal
people coming into contact with the justice system and has also reduced crime and violence and
improved coordination with other support and law enforcement services.
Please be assured that if returned, the McGowan Government will continue to develop, progress
and implement a suite of reforms to advance justice outcomes for all Western Australians.

PREMIER; WA LABOR LEADER
Attach: Table detailing response to LSWA Position Papers
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Response to Law Society of Western Australia Position Papers
Policy Paper and Recommendations
1. Legal Assistance Funding

The Law Society of Western Australia
continues to promote the Law Council of
Australia's Policy Statement: Legal
Assistance Funding and seek the support
of the Commonwealth Government to
immediately provide a further $120
million to cover civil legal assistance, with
the States and Territories contributing

$80 million (a total of $200 million), as
recommended by the Productivity
Commission.

2. Closing The Gap
The Law Society of Western Australia
seeks the support of all parties to:
• consider the new targets, including
justice targets, under the National
Agreement on Closing the Gap, to

esponse

On 1 July 2020 the Department of Justice (Department) took over the administration of the
National Legal Assistance Partnership Agreement (NLAP) 2020-25. Under the NLAP, the
Commonwealth provides the State with approximately $256 million over the five year period for
the provision of frontline legal services (including civil legal assistance by Aboriginal Legal
Services WA, Legal Aid WA and Community Legal Centres (CLCs). Of this, $138.4 million has
been allocated to the Legal Aid Commission WA, $36 million to CLCs, $7.9 million to Domestic
Violence Units and Health Justice Partnerships, $68.3 million to Aboriginal Legal Service WA and
$5.2 million allocated for the Western Australia Bilateral Schedule for Family Advocacy and
Support Services and Administration. Commonwealth Legal Assistance funding has increased by
2.1% per annum under the NLAP.
The Western Australian Government is committed to sustainably funding legal assistance in the
State. It has provided approximately $55 million per annum to the Legal Assistance sector which
includes Legal Aid WA, CLCs and Aboriginal Legal Services WA. As part of collaborative services
planning under the NLAP, the Department of Justice is working with the community legal services
sector to strengthen the financial sustainability of the funding model.
Western Australia is a party to the July 2020 National Agreement on Closing the Gap. Under
Outcomes 10 and 11, the Agreement commits the State to targets for reducing Aboriginal
incarceration rates by 15% for adults and 30% for youth by 2031. The Western Australian
Government is committed to working with Aboriginal and Torres Strait Islander communities to
work toward making progress against the ambitious targets set in Closing the Gap, and has
implemented a number of strategies to help achieve this outcome.

ensure the targets work towards

With respect to national data collection and evaluation, it is noted that the Commonwealth already

reducing rates of Indigenous
imprisonment and violent offending;

funds the Australian Institute of Criminology (AIC), a national research and knowledge centre on
crime and justice. The AIC hosts the Criminology Research Advisory Council, which advises the
Director of the AIC on strategic research priorities, communications and the effective
dissemination of crime and criminal justice information. It also provides recommendations on
grants under the Criminology Research Grants program. The Director General of the WA
Department of Justice is the Attorney General s nominated representative on this Council, and is

® establish a national agency to collect
and evaluate comprehensive data on
corrections, law enforcement,

juvenile justice and diversionary
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measures, to inform government

policies around crime and
imprisonment; and
abolish mandatory sentencing laws.

currently the Chair. Along with other states and territories, the Western Australian Government
provides funding for the Criminology Research Grants on an apportionment basis.
Mandatory sentencing legislation in WA is restricted to a small number of offences. The Western
Australian Government has maintained a commitment to reduce unnecessary incarceration. The

Government s legislative reform agenda in this regard includes:
The Fines, Penalties and Infringement Notices Enforcement Amendment Act 2020 (WA)
which commenced on 19 June 2020 and provides that only a Magistrate can issue a
warrant of commitment in significantly restricted circumstances. Persons suffering hardship
will have recourse to alternative ways of repaying or expiating their debts through
consensual work and developments permits. There will also be greater flexibility in regard
to time to pay’ arrangements and easier access to work and development orders to work
off fines.

® The complex matter of drafting a new Bill to replace the Criminal Law (Mentally Impaired

Accused) Act 1996 (WA), which is continuing. It is proposed that the Bill will:
o ensure that when custody orders are made, limitation periods are set with
reference to the likely term the person would have received had they been
convicted of the offence;
o provide options for community orders; and
o increase access to advocacy services.

The Department of Justice is also introducing measures to monitor the impact of mandatory
sentencing in Western Australia.
3. Justice Reinvestment

The Western Australian Government has introduced a number of initiatives that draw on justice
reinvestment principles, including the Justice Reform Project and the Kimberley Juvenile Justice

The Law Society of Western Australia
recommends that the State Government
adopts a justice reinvestment strategy
and advocates for a nationally consistent
approach. This requires:

Strategy (KJJS).

1. The establishment of an independent
body which has access to
government department databases

communities, KJJS seeks to respond to the multiple and complex reasons contributing to young
peoples’ offending in a holistic and collaborative manner.

In March 2020, the State Government announced $6.2 million funding to reinvest in a number of
KJJS initiatives as part of its Commitment to Aboriginal Youth Wellbeing. Applying a co-design and
place-based approach to developing local solutions to local issues alongside Aboriginal
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and statistics so that high-risk
communities can be identified;
2. Advocating for the adoption of
standardised data collection
nationally and the contribution to
such data by the Government of
Western Australia;
3. The identification of savings within
the justice system;

As part of KJJS, the Youth Engagement Night Officer (YENO) night patrol program, established
through the Olabud Doogethu Justice Reinvestment Project, was recently funded for a two year
term, totalling $635,000.
Opportunities for court diversion have been expanded with the creation of the pilot General Court
Intervention Program (GCIP). Commencing operation in the Perth Magistrates Court in October
2020, the GCIP aims to divert low to medium risk offenders to programs and services that address
their underlying needs. The GCIP has been established as a three year pilot with total WA
Government funding of $6.6 million.

4. The re-investment of the justice
system savings in community-led and
Indigenous-led diversionary and early
intervention programmes and
initiatives to reduce recidivism;

The recommendation for the creation of an independent crime statistics body has been met via
the establishment of the WA Office of Crime Statistics and Research (WACSAR) - also a 2017
election commitment. The creation of WACSAR will support an evidence based approach to
justice policy and crime prevention in Western Australia, and will complement the national role of

5. Additional Federal and State funding
to support the diversionary approach;
and

The Department and its partner agencies use the Justice Pipeline Model (JPM) to estimate cost

the Australian Institute of Criminology.

savings associated with different reform options.

6. The development of a pilot
programme in WA in consultation

with key Aboriginal people and
organisations, particularly Social
Reinvestment WA.

4. Amending The Administration Act

1903 (WA) To Increase T e
Statutory Legacy

The WA Government continues to support the intent behind the amendments that were
contemplated by the now lapsed Administration Amendment Bill 2018.

The Law Society of Western Australia
supports the increase of statutory legacy,
as proposed by the Administration

Amendment Bill 2018 (WA).
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5. Death Penalty
© Support and implement the
recommendations arising from the
Joint Standing Committee on
Foreign Affairs, Defence and
Trade's Report into Australia's
Advocacy for the Abolition of the

The recommendations relate to legislation and policy within the jurisdiction of the Commonwealth.
The WA Government unequivocally opposes the death penalty.

Death Penalty;
• Promptly conduct a review of
legislative arrangements for
extradition and mutual assistance
to ensure that they uphold
Australia's obligations as a
signatory to the Second Optional
Protocol to the International
Covenant on Civil and Political

Rights;
• Strengthen Australia's domestic
legal framework and arrangements
to ensure Australia does not
expose a person elsewhere to the

real risk of execution; and
© Implement strategies to achieve
the policy goals outlined in
Australia's Strategy for Abolition of

the Death Penalty, published by
the Department of Foreign Affairs
and Trade.

6. Deaths In Custody And
Incarceration of Aboriginal And
Torres Strait Islander Peoples.

The WA Government is committed to reducing the incarceration of Aboriginal people, and to better
identifying and supporting vulnerable people within the prisoner and detainee populations.
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Invest in holistic early intervention,
prevention and diversion strategies to
mitigate against involvement wit the
criminal justice system and incarceration.

A re-elected McGowan Government will commit:
® $4.8 million for an Aboriginal-led specialist family violence court, that will be co-designed
with the community, similar to the Barndimalgu Court in Geraldton.

1. Implement smarter, evidence-based

® $1.5 million to Stage 2 of the Olabud Doogethu Halls Creek Justice Reinvestment Project

and more cost-effective solutions
which drive sustainable change and
which help to prevent deaths in
custody by avoiding the use of

- to support therapeutic, diversionary options in pre-sentence orders, culturally

incarceration, other than as a last
resort.

2. Integrate cultural values into the
prison system in a community-led
manner to create a sense of

ownership both of the prison and the
processes it follows and the issues
facing the community which are
driving such high rates of
incarceration.

3. Any solution must be developed in
partnership with the community and
provide for leadership by the
community in order to be successful
and sustainable.

The 12 key principles for reform outlined
by the Change the Record campaign are
adopted by the government in order to
close the gap in the rates of
imprisonment by 2040 and cut the
disproportionate rates of violence to at

least close the gap by 2040 with a
prioritised focus on strategies to assist
women and young people.

appropriate drug and alcohol services and mentoring on country.
© $1.5 million for the Western Desert Justice Program, east of Newman (Martu Country),
which offers therapeutic, diversionary options in pre-sentence orders, culturally appropriate
drug and alcohol services and mentoring on country. The program is a data-driven

approach to reducing criminal justice system expenditure and improving criminal justice
system outcomes through reductions in imprisonment and offending.
These commitments are in addition to the many initiatives undertaken by the McGowan
Government since 2017, including:
The introduction of the Custody Notification Service which addressed a long standing
recommendation from the report on the Royal Commission into Aboriginal Deaths in
Custody and that was reiterated as a recommendation from the coronial investigation into
the tragic death of Ms Dhu who died in custody at South Hedland. This service requires
that police contact the Aboriginal Legal Service when an Aboriginal or Torres Strait
Islander person is taken into custody and provide to contact the Aboriginal Legal Service
representative and provide a number of give the individual access to an ALS
representative. ALS conducts a welfare check, provides initial advice to the individual, and
raises concerns with the responsible police officer. The CNS applies to both children and
adults and must be adhered no matter the reason an Aboriginal person enters police
custody.

The establishment of an Aboriginal Justice Advisory Committee to advise the Department
on justice matters from an Aboriginal community perspective. This is a key commitment as
part of the Department of Justice s Reconciliation Action Plan and key to the integration of
cultural values into the prison system.

Page 5 of 14

Response to Law Society of Western Australia Position Papers
• The re-launch of the Aboriginal Mediation Service (AMS), a culturally informed alternative
dispute resolution service focusing on early intervention and prevention of Aboriginal
people coming into contact with the justice system.
© The adoption of a new approach to guide the way the Department works with and relates
to Aboriginal people within Corrective Services. Known as PPP (Participation, Partnership
and Promotion of culture), it seeks to ensure respectful and culturally sensitive
engagement is upheld. The PPP approach recognises the fundamental role of culture,
language, community and spirituality, to reduce Aboriginal incarceration and improve
wellbeing.
® A partnership with Ngalla Maya to develop and implement a program to engage, support
and mentor male remand prisoners at Casuarina Prison, creating alternative pathways to

increase opportunities for the successful return to their family and community. Increased
opportunities for education, training and employment will improve participants likelihood of
not returning to prison.

• The Barndimalgu Court, which focuses on Aboriginal family violence offenders in
Geraldton,which provides an example of the use of alternative strategies to support
improved outcomes for Aboriginal people in the criminal justice system under the current
government.

Implemented the West Pilbara plan, where the State Government works with Aboriginal
elders, community members and providers in and around Roebourne to address
intergenerational disadvantage.

® The Justice Reform Project initiatives which aim to reduce overrepresentation of Aboriginal
people in the State s justice system through the following:
© The Reducing Avoidable Remand initiative aims to reduce the volume and length of
stay of those remanded in prison. This initiative is a three year pilot and has two parts:
o Bail Support Service (BSS) provides bail support officers who will assist people
meet their bail obligations and provide the judiciary with confidence that bail
conditions can be met. The BSS commenced in April 2020 at the Perth
Magistrates Court, and was rolled out in the Kimberley in October 2020.
o Prison in-reach Legal Service - provides additional lawyers to focus on bail
applications and early resolution of cases with the goal of reducing the number
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of people on remand. This service commenced in April 2020 at the Perth
Magistrates Court.
© As previously noted, the General Court Intervention Program (GCIP) is a three year
pilot that will provide an assessment and case management service for people on bail
(Perth Magistrates Court), providing them with priority access to appropriate
community programs and services to address the underlying causes of offending
behaviour.

© The Increasing Appropriate Access to Parole initiative includes the establishment of a
two-year Parole in-reach Program (PiP) pilot that addresses an offender s treatment
needs by increasing their access to evidenced-based rehabilitation programs. These
programs will be delivered in custody to support offenders suitability for parole release.
Throughcare treatment programs will be provided in the community for offenders who
are granted parole to support successful completion of their parole order. The PiP
commenced its services at two metropolitan trial sites (Acacia Prison and Wooroloo
Prison Farm) in July 2020. The regional trial site (Roebourne Regional Prison)
commenced in October 2020.
• The establishment of a Suicide Prevention Taskforce was announced by the Minister
for Corrective Services in August 2020, following the death of three prisoners at Acacia
Prison, Roebourne Regional Prison and Melaleuca Women’s Prison that appeared to
be self-harm incidents. The taskforce, which commenced meeting in September 2020,
is examining the management of at-risk prisoners and current practices across all
prison service streams, to identify improvements that need to be made to existing
practices within Corrective Services. Regional plans that include post-release
throughcare options will also be developed.
The WA Government has advanced a number of initiatives and reforms aligned with Change the
Record’s key principles cited in the Law Society’s brief. These include the continued support for
the Kimberley Juvenile Justice Strategy and the recent amendments to the Fines, Penalties and
Infringement Notices Enforcement Act 1994 (WA) to remove unnecessary imprisonment for fine
default.
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7. Mandatory Sentencing and how it
Contributes to the Incarceration of
Aboriginal and Torres Strait
Islander Peoples in Western
Australia;

Mandatory sentencing legislation in WA is restricted to a small number of offences. The
Department has introduced measures to improve data collection processes to better monitor the
impact of mandatory sentencing in WA - including for Aboriginal people.
The Government s reform agenda to reduce unnecessary incarceration remains in progress, as

described above (refer sections titled ‘Closing the Gap’ and ‘Deaths in custody and incarceration
The Law Society of Western Australia
recommends that mandatory sentencing
laws that apply to young people be
repealed, and that the government
instead take a justice reinvestment

of Aboriginal and Torres Strait Islander Peoples’.).

approach.

A justice reinvestment approach
includes:
1. investing in Indigenous-led and

culturally relevant prevention; and
2. intervention and diversionary

programmes that target at-risk
young people and empower
communities.

Taking a strategic and holistic approach
like this would bring Western Australia in
line with international obligations and will
make communities stronger and safer.

10. Mandatory
Sentencing

The Law Society of Western Australia
endorses the Law Council of Australia

2016 Federal election Policy Platform
and thereby seeks the support of all
parties to:
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® Adopt policies which reject
mandatory sentencing and repeal
laws that impose minimum terms of
imprisonment;
® Refrain from the creation of new
mandatory sentencing regimes;
• Provide flexible sentencing options
for offenders; and
Repeal mandatory sentencing laws
and implement alternatives to
mandatory sentencing, such as

justice reinvestment strategies and
diversionary non-custodial options,

which may be more effective for
reducing crime while remaining
compatible with the rule of law and
Australia s human rights obligations.

8. Sssues That Contribute to the
Incarceration of Aboriginal and
Torres Strait Islander Women in
Western Australia

1. Of the 40 family and domestic violence crisis accommodation services (being refuges and
safe houses) operating throughout WA, eight are managed by Aboriginal corporations. All
40 family and domestic violence crisis accommodation services in WA are available to
Aboriginal women in WA experiencing family violence who are seeking crisis
accommodation.

1. The State and Commonwealth
Governments fund adequate safe
houses for Indigenous women and
children to escape family and
domestic violence, and provide

affordable housing for those left
homeless by these situations.

In 2020, the McGowan Government established Mara Birni Healing Place, a one-stop hub
in Kalgoorlie connecting people experiencing family and domestic violence with the
services and support they need. A ‘satellite service of Mara Birni Healing Place will also
operate in Laverton.

Page 9 of 14

Response to Law Society of Western Australia Position Papers
2. The Western Australia Police
strengthen their efforts to recruit and
retain Indigenous women and men as
police officers and in corrective

The recently constructed and opened Andrea Mia women s refuge in Kwinana is designed
to accommodate Aboriginal women and their children along with women from culturally
and linguistically diverse communities, women with disability and women with large
families.

service roles.

3. The State Government continues to
fund the operation of Indigenous
community courts, including
Indigenous-led sentencing
alternatives.
4. The enhancement of non-custodial

Ruah Community Services manages Kambarang Place Aboriginal women s refuge, a crisis
accommodation service located in metropolitan Perth.
Additional domestic violence outreach workers are also being deployed throughout the
State, to assist women and their children escaping family and domestic violence as part of
a $8.6 million initiative in the WA Recovery Plan.

sentencing, a more flexible approach
to fines enforcement, such as the

initiatives of garnishing Centrelink
benefits and wages rather than
enforcing imprisonment, and the

review of laws which have a
disproportionate effect on Indigenous
women, such as mandatory
sentencing.

5. Where imprisonment is appropriate,
the potential for rehabilitation should
be optimised by ensuring adequate
funding to address the needs of
Indigenous women through the
availability of culturally appropriate
treatment programs to all prisoners
and to avoid overcrowding.

2. As at January 2021, around 7% of all current Corrective Services employees are
Aboriginal or Torres Strait Islander, almost twice the WA Public Service target. This
represents the Department s commitment to ensuring cultural representation among staff
can meet the needs of Aboriginal people in their care.
3. The previously mentioned Aboriginal Justice Advisory Committee will have an initial focus
on Aboriginal women and young people to drive policy, programmatic and legislative
reform that will take into account unique issues faced by both cohorts to ultimately improve
justice outcomes. Current initiatives focused on preventing and/or reducing the
unnecessary imprisonment of Aboriginal women include:
Aboriainal Courts
The Barndimalgu Court located in Geraldton developed in partnership with the Geraldton
Aboriginal community to help break the pattern of family and domestic violence in the
region, as well as address the overrepresentation of Aboriginal people in prison.
A re-elected McGowan Government will commit:
© $4.8 million for an Aboriginal-led specialist family violence court, that will be
co-designed with the community, similar to the Barndimalgu Court in Geraldton.
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Amendments to laws with disproportionate effect on women
The Fines, Penalties and Infringement Notices Enforcement Amendment Act 2020
(WA) received Royal Assent in June 2020, introduces a suite of changes including the
introduction of garnishee orders and work development permits.
© In relation to the enhancement of non-custodial sentencing options, the last statutory
review of the Sentencing Act 1995 (WA) was tabled in 2013. Another review of the Act
will commence in the near future. The enhancement of non-custodial sentencing

options will be examined during the course of this review.
® Offences related to driving without a licence are set out under the Road Traffic Act
1974 (WA) and do not fall within the responsibilities of the Department. However, the
Fines, Penalties and Infringement Notices Enforcement Amendment Act 2020 (WA)
imposed restrictions on the Fines Enforcement Registry from issuing licence
suspension orders for debtors whose last known address is in a remote area.
4. As above.

5. With respect to programs that support rehabilitation, the Western Australian Government
currently provides the Choice, Change and Consequences (CCC) program (which
addresses a range of general criminogenic factors specifically for female offenders) and
the Pathways program (non-gender specific, which addresses alcohol and other drug
related offending behaviour). Program facilitators ensure content is delivered in a culturally
responsive manner.

Wandoo Rehabilitation Prison is a dedicated facility for women to address their alcohol and
other drug use within a therapeutic community framework. It offers a supportive
environment where women can break the cycle of addiction. Women at Wandoo are
supported via multidisciplinary case management to reduce addiction, improve mental and
physical health, and reduce the chances of re-offending. In addition, the Boronia
pre_reiease Centre for Women is a nationally-recognised facility that positively assists
women prisoners as they transition to the community, assisting with training, employment
and

other

supports.
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Fundin
9. Access to Justice Issues Faced By
Aboriginal and Torres Strait
Islander Peoples in Western
Australia

See response above. The State s annual contribution of approximately $55 million to the sector
includes funding to ALSWAforthe Youth Engagement Program, Custody Notification Service WA,
Bail Support Service and Prison In-Reach Legal Service.
Under the National Legal Assistance Partnership (NLAP) agreement, the Department administers

Improve funding to Community
Legal Centres (CLCs), in
particular to the Aboriginal Legal
Service Of Western Australia

(ALS) and the family Violence
Prevention Legal Service

(FVPLS)
• Improve funding for interpretation
and translation services within the
courts, allowing Indigenous
people to communicate with the
court in their native Australian
language
« Improve funding for Indigenous
judicial and corrective services

staff

funding to the Aboriginal Legal Service of WA (ALSWA) and Community Legal Centres (CLCs) for
the provision of frontline legal services. Legal Aid WA (LAWA), who report a significant Aboriginal
client base, also receives funding under the NLAP. Family Violence Protection Legal Services
continue to receive funding directly from the Commonwealth. Due to the impact of COVID, the
Commonwealth committed to injecting an additional $6,325 million for legal services.
Approximately 40% of this funding went to ALSWA and Family Violence Prevention Legal
Services.

Inter retin Services

The Western Australian Government continues to provide funding to ensure that if a court user
needs their court order explained to them, or if they request an interpreter at the registry counter
of a court, an interpreter will be arranged.
Funding also supports the use of in-court interpreters for court proceedings as directed by the
judicial officer, or at the request of one or more of the parties. The Aboriginal Interpreting WA
Service is widely utilised within Western Australian Courts.
Funding of Aboriginal Judicial and Corrective Services Staff
An Aboriginal judge and two Aboriginal magistrates were recently appointed. Significantly, it is
believed that Judge MacLean is the first Aboriginal judge appointed in Western Australian history.
The appointment of Judge MacLean, and the two Aboriginal magistrates, demonstrates the
McGowan Government s efforts to improve the representation of Aboriginal peoples and cultural
competence in Western Australia’s courts.

The appointment of Aboriginal departmental staff in the Departments Court and Tribunal Services
division is demonstrated through the utilisation of the Aboriginal Workforce Development Strategy
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with designated SOD positions. This includes nine Senior Aboriginal Liaison Officers (SALOs)
located at Magistrates Courts in Albany, Kununurra, Broome, Karratha, South Hedland,

Carnarvon, Perth and Kalgoorlie, as one as one at the Perth Children s Court.
Overall, around 7% of all current Corrective Services employees are Aboriginal or Torres Strait
Islander. Across the entire Department (excluding judicial staff), the current rate is over 6%. The
Department has active recruitment campaigns to increase, retain and develop the number of
Aboriginal and Torres Strait Islander staff across the Department. The Department also utilises
Section 51 of the Equal Opportunity Act 1984 as an affirmative measure to increase its Aboriginal * •
workforce.

11. Bail
1. Resources should be allocated to
ensuring that those accused that
have bail granted are able to take up
bail.

2. Adequate funding of bail co-ordinator
positions, particularly Aboriginal and
Torres Strait islander positions are
essential.

3. Adequate funding of prison visiting
services (such as Legal Aid and
ALSWA) to ensure that those who
are unable to meet the conditions of
bail are quickly identified and, if
appropriate, applications to vary bail
conditions are made.

4. Any changes to the Bail Act 1982 that
either dispense with bail, or make it
easier to seek the removal of
prohibitive conditions (such as surety
conditions) should be encouraged.
5. Any amendments to the Bail Act
should be clearly drafted. For

The Western Australian Government is committed to supporting individuals that face structural
imbalances that prevent them from taking up bail. At the same time, the Government has sought
to ensure that the bail process provides the necessary protection to the community and victims.
Initiatives to date have included:
© Training staff in courts to support the uptake of bail where it has been granted. This includes
the Northbridge Court, which operates on Saturdays and Sundays, and public holidays
(excepting Good Friday and Christmas day) where all staff are trained in the role of bail
coordination to secure release at the earliest opportunity.
® Bail coordination services are provided at Hakea Prison and Melaleuca Women s Prison to
facilitate prisoners’ release on bail.
Bail co-ordination duties are also undertaken at Central Law Courts to assist those arrested
overnight to realise bail conditions including obtaining surety so they can be released from
Court.

® As previously noted, the Justice Reform Project includes the Reducing Avoidable Remand
initiative aimed at reducing the volume and length of stay of those remanded in custody by
providing earlier access to bail to suitable applicants through the provision of prison in-reach
legal services and bail support. These services target people who are suitable for bail but are
unable to find surety or may be considered too unreliable to be released. Since the services
commenced, there have been several cases where bail support resulted in surety being
reduced or removed, allowing bail to be granted and reducing unnecessary time in prison.
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example if similar amendments are
proposed in a new Bill as were
proposed in the lapsed Bail
Legislation Amendment Bill, the Law
Society seeks a detailed explanatory
memorandum addressing
requirements to take into account
victim views if available .

12. Issues Affecting Incarceration
Rates of Aboriginal and Torres
Strait Islander Children
1. Legislate to amend laws that do not
conform with the Convention on the

Rights of the Child (ConRC), with
regards to detention as a measure of
last resort and mandatory

sentencing. The Criminal Code (WA)
sometimes requires magistrates to
impose mandatory minimum
sentences on young offenders.

® A pilot Bail Support Service commenced in the Kimberley in October 2020. Two Bail Support
Workers service the Broome and Derby Magistrates Courts, providing bail support to adults
appearing in those courts, to assist them to comply with their bail conditions.
Immediate amendments to the Bail Act 1982 dealing with adults accused of sexual offences
against children will also be sought to strengthen protections for children.

The Government remains dedicated to improving justice related outcomes for all the State s young
people, with a particular focus on Aboriginal and Torres Strait Islander young people.

The general principles to be observed under the Young Offenders Act 1994 (WA) (YOA) state that
the detention of a young person in custody is to be in a facility that is suitable for a young person
and at which the young person is not exposed to contact with any adult detained in the facility.
While a young person who has reached the age of 16 years may be held in a prison for adults,
they cannot share living quarters with an adult prisoner.
The Australian Institute of Health and Welfare collects relevant data from each jurisdiction for the
Youth Justice National Minimum Dataset. This data is used to inform nationally-released reports
on youth justice. The Department of Justice will continue to implement measures, and work with
its counterparts in other states and territories, to improve the collection of data that allows more
effective policies to be developed to address youth justice matters.

2. Legislate to ensure that children and
adults are detained in separate
facilities.

The Department of Justice consistently collaborates with the Department of Communities for
matters where the young person engaged in the justice system is under the care of the CEO of
the Department of Communities. These initiatives aim to address causative factors that lead to

3. Commence work with all state and
territory governments, through
COAG, to identify and address gaps
in the collection of standard and
disaggregated data related to youth
contact with the justice system

youth offending, assist youth in navigating court and justice related processes and increase the
number of young people able to access bail.
Initiatives of the Department targeted at reducing youth detention rates and increasing community
safety include the KJJS, the Aboriginal Legal Service of WA Youth Engagement Program (YEP),
programs delivered by the Department’s Youth Justice Teams, the Metropolitan Youth Bail
Services and assistance relating to regional bail support.
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4. Work with relevant WA agencies and
stakeholders to identify areas of
unmet need for bail accommodation.

5. Develop justice targets to reduce
Indigenous youth detention rates and
create safer communities. These

should be developed in consultation
with Indigenous People and their
representative offender and victim
organisations.

6. Develop youth bail legislation to
require that pre-trial detention should
occur only as a last resort where
there is a flight risk or risk to the
administration of justice upon
release. Assessment should be
case-by-case regarding necessity

and proportionality. International
human rights standards require that
detention for persons awaiting trial
must be the exception rather than the
rule.

13. imprisonment of Fine Defaulters
The Law Society of Western Australia
supports the initiative from the Australian
Government to use repayment
arrangements through Centrelink
benefits for welfare recipients, on the
basis that there is a safe guard that fine
defaulters are not deprived of a minimum
living income, and the garnishing of
waqes and bank accounts of fine

The Law Society s briefing paper acknowledges that the introduction of the Fines, Penalties and
Infringement Notices Enforcement Amendment Act 2020 (WA) this term addresses its concerns in
respect to the imprisonment of fine defaulters. Importantly, the legislation specifically recognises
financial hardship and allows persons suffering hardship a number of alternative ways of repaying
or expiating their debts, including greater access to time in pay arrangements, garnishee orders
and work development permits. Garnishee orders introduced through the fine default reforms are
subject to statutory protected bank account amounts and protected earning amounts.
Direct garnishing of Commonwealth benefit payments is a matter for the Commonwealth
Government. The WA Government continues to work with the Commonwealth in this regard.
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defaulters who choose to default on their
fines.

The LSWA s position on Wills for minors is noted
14. Wills For Minors
The Law Society of Western Australia
seeks amendments to the WA Wills Act
so as to avoid a situation where:
A minor who has married and has
responsibilities towards a spouse or,
potentially a child, can thus reflect
their intentions as to the disposal;
• A situation where an incapable minor
child, who has a considerable estate,
and has valid reasons for not wishing
to consider one or other of their
parents or siblings as beneficiaries of
their estate if they should die before
18, have the ability to make such a

Will; or
® In the case of a minor who is
incapacitated either since birth or
through subsequent injury and often
has a considerable estate, again may
not wish to benefit one or other
members of their immediate family.

15. Ademption
The Law Society of Western Australia
supports:

The Western Australia Government is supportive of legislative amendments to make it clear that
an administrator can obtain a copy of, or sight, the represented person s will, if it is necessary for
them to carry out their role as administrator. This was a recommendation of the Statutory Review

of the Guardianship and Administration Act 1990 (WA).
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® The right of an administrator to obtain
a copy of or sight the represented
person s will; if it is necessary for
them to carry out their functions as
an administrator;
® The similar extension of this right to
attorneys under an ERA; and

Similarly, the Government is supportive of a similar extension to make it clear that an attorney
under an enduring power of attorney has rights of access to the will. However, such amendments
will need to be accompanied by other reforms to protect the interests of the donor and guard
against potential exploitation or financial elder abuse.
In principle, the Government is supportive of addressing the question of ademption in a manner
consistent with that proposed by the LSWA.

® Addressing the question of
ademption directly by the insertion of
new sections in the Guardian and

Administration Act 1990 (WA)
modelled on sections 22 and 23 of
the Powers of Attorney Act 2003

(NSW) giving certainty and legislative
effect to the decision in re Hartigan.

16. Implement Recommendations of
Statutory Review of the
Guardianship And Administration

Act 1990

The WA Government is committed to implementing all supported recommendations of the 2015
Statutory Review. The recommendations to address the issue of consent to medical research
were considered crucial in the current environment and were implemented by the passage of the
Guardianship and Administration Amendment (Medical Research) Act 2020.

The Law Society supports the immediate
introduction of amendments to the
Guardianship and Administration Act
1990 to implement the recommendations
in the Statutory Review of the
Guardianshi and Administration Act
1990 of December 2015 as a matter of
priority.
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17. Mentally Impaired Accused

Progress continues to be made in drafting a Bill to repeal and replace the Criminal Law (Me tally
Impaired Accused) Act 1996 (WA). The Bill is broadly consistent with the LSW s
recommendations, particularly in relation to providing for fixed term custody orders, supports for
persons found unfit to stand trial, and mechanisms to respond appropriately to breaches of
conditions of orders.

18. Judicial Resources
The Law Society of Western Australia
seeks the support of all parties to:
@ Maintain existing levels of judicial
resources.

Between 2007 and 2017, judicial resourcing at the District Court remained largely unchanged.
Under the current government, two additional judges were appointed in January 2018 to address
the increasing criminal workload and expedite processing of sentencing matters. Two additional
District Court judges and support staff were approved to be appointed from 1 July 2020. In August
2020, two additional magistrates were appointed to the Magistrates Court to deal with all criminal
matters across the State.

• Provide additional resources to
ensure that the Courts meet national
standards in listing times for trials
and delivering judgements.

The Western Australian Government introduced the most comprehensive family violence law reform

19. Family Violence
© Provide long term, sustainable
and predictable funding for Legal
Services in all areas of law
related to Family and Domestic

Violence (FDV)
® Funding for Courts dealing with
family law matters, as well as
family violence support services.
© Comprehensive, ongoing and

mandatory family and domestic
violence training for judicial and
court staff situated in courts

package ever seen in Western Australia, with the passage of the Family Violence Legislation Reform
Bill 2019 through Parliament on 25 June 2020. The reforms amended nine separate pieces of
legislation across six separate Ministerial portfolios and put Western Australia at the forefront of the
fight against family and domestic violence.
The Government is committed to ensuring that courts, particularly those that deal with family law
or family and domestic violence (FDV) matters, are appropriately funded and resourced. As part of
the Department s Court and Tribunal Services responsibility to ensure service delivery is
appropriate for each individual, due consideration of social justice issues and the provision of
service delivery based on the individual s circumstances including their culture, is provided.
In relation to funding courts dealing with family law matters, the Family Court of WA is funded by a
Commonwealth grant. The Commonwealth has a number of family violence legislative
amendments and projects currently in progress, of which the Department is a key stakeholder.
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exercising jurisdiction in FDV
related matters.

• Continue to develop and
implement domestic violence
strategies including community
education for particularly
vulnerable groups, including
Indigenous Australians and those
from CALD communities.

In relation to family violence support services, this has been subject to a Parliament of Western
Australia Standing Committee and resulted in the recently published Opening Doors to Justice
report. The Government will formally respond to the report recommendations in due course.
The WA Government remains committed to reducing the incidence and prevalence of FDV. In July
2020, the Department of Communities released a FDV Strategy and Action Plan. The Action Plan
contains a number of relevant recommended actions that address the LSWA s concerns including,
co-designing the Aboriginal Family Safety Strategy with Aboriginal people and communities, the
need to develop and deliver cultural competency training for FDV service providers and
multicultural organisations, development of culturally appropriate programs to improve the safety
and wellbeing of Aboriginal women and their children experiencing FDV, supporting the
development of FDV prevention strategies and raising awareness about referral pathways for
CaLD and refugee communities and the development of both a Department of Justice FDV
Strategy and Aboriginal Family Safety Strategy.
The Department s Aboriginal Family Safety Strategy is currently in the pre-consultation phase of
development. The intent of the strategy is to work with Aboriginal people to find practical solutions
that will strengthen family units and community safety. Extensive community engagement is
planned this year.
LSWA s position is noted. A re-elected McGowan Government will work with LSWA to address this

20. Complaints Against Judiciary

issue.

a) Establish Formal Complaints
System

b) Establish Judicial Commission
c) Standing to Make Complaints
d) Grounds for Removal from Office
e) Powers of Parliament
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